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Preface

It is not unusual for a long time to elapse between an author
finishing a work and that work being published. But the nearly
seventy years it has taken for Ralph Meyrick Hague’s History of the
Law in South Australia 1837 — 1867 to be published is notable and
begs some explanation. That explanation is even more warranted
when it is considered that this is a posthumous publication of a
work that failed in its initial goal of gaining a doctorate for its
author.

When Hague submitted his History to the University of
Adelaide for the Bonython Prize (which was the Law Faculty’s de
facto doctorate) in 1936 he did so as somebody accustomed to
academic success and with designs on a career in academia. The
rejection of his work, which had less to do with its merit than with
the narrow thinking of the time, thwarted that career and might
have consigned the History to oblivion. But Hague understood the
value of his work for he not only deposited a copy with what
became the State Library but also continued to research the subject
using the History as a basis for further monographs.

Over time others discovered the value of Hague’s work and
slowly it became recognized for what it was; a pioneering work
born of meticulous and original research and delivered in an
elegant and sometimes witty style. It became one of the
foundations of a growing appreciation and study of Australian legal
history.

Until this publication, however, the Hisfory remained in the
form that Hague deposited it with the State Library; namely some
1500 pages of typewritten manuscript. In this form the History is a
daunting work with a bare table of contents as its only navigational
tool. The History was worthy of publication in a more attractive and
accessible form. The decision, then, by the John Bray Law Chapter
and, in particular Justice Gray, was more overdue than surprising.
This publication aims to honour Hague, preserve his work and to
take it to a wider audience.

The publication is distinguished from the usual mode of
history presentation in a number of ways. Firstly, very little editing
of Hague’s manuscript has been done. Discrepancies between
sections of the typescript, reflecting preparation over several years,
have been rendered consistent throughout. Typographical errors
have been corrected and the punctuation around Hague’s
interpolations into quoted texts has been simplified. Apart from
these small changes the publication is faithful to Hague’s

typescript.
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Performing a fuller edit was considered but rejected because
of a desire to honour the author and preserve his unique style.
The endnotes presented are essentially those listed in the
typescript, which were incomplete and less than detailed. It
was not practical to produce a full and detailed set of
references although some amendments were made.
Accordingly, the endnotes are not of a standard that would
normally be expected. They are reproduced, however, for the
possible benefit they may give to researchers. Illustrations and
marginal notes were included to give the book a visual
dimension, and to assist the reader. Images and reproductions
of documents are used to convey an understanding of the
times Hague described in words alone

Hague originally titled his work The Early History of Law in
South Australia. It was retitled, possibly when deposited at the
State Library, as History of the Law in South Australia 1837 —
1867. This second title is the one the work is commonly
known by and is the title used in most (if not all) references to
the History and because of this the decision was made to use
the latter title.

Helen Whitington’s biography of Hague was produced to
satisfy the anticipated desire of readers to know something of
the man who wrote the History. It also recognises that the story
of the History and Hague’s life are themselves part of South
Australian legal history. It was not written as an authoritative
biography but as a means of understanding the man not only
through his work and career but also through his interests and
relationships.

This publication is, in some ways, an imperfect work. The
only real alternative to this, though, was not to publish the
History at all and therefore to continue the neglect of this
important work and to deny the benefits its publication
creates. The publication should not be judged on its
imperfections but on how well it educates, entertains and
fosters a greater understanding and study of South Australian
legal history.

Bruce Greenhalgh

Historical Collection Librarian
Supreme Court Library South Australia
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Foreword

Ralph Hague’s History of the Law in South Australia 1837-1867 is
a fascinating and perceptive narrative of the early legal history
of South Australia

Completed in about 1936, the work remained unpublished
at the time of his death in March 1997.

Hague begins with an account of the establishment of the
province of South Australia. This was the culmination of the
earnest endeavours of a group of idealists, who, as he reminds
us, were dubbed disparagingly by James Stephen, as the
Wakefield Theorists.

In the early chapters, he lays bare the intricate obscurities
of the Foundation Act, no doubt a product in part of the
unedifying wrangles between the promoters and the Colonial
Office. His description of this is brought into sharp relief by
a series of graphic pen portraits of the major protagonists such
as Gilles, Wakefield, Gouger, Lord Howick and Lord Stanley.

He is equally graphic in his portrayal of the first
Governors, beginning with Hindmarsh. He depicts
Hindmarsh in a cruelly unflattering light, presiding over what
he describes as “administrative pandemonium”, marked by
endless bickering between public officials.

But it is in his description of the judges and court officials,
and their dealings with each other and with the
Commissioners, wherein lies the strength of this work.

Hague’s brush darts across the canvas, painting pictures of
eccentric, larger than life characters. His description of their
personalities and their lives causes me to reflect on the staid,
carefully correct existence which most judges lead today.

It is hard to imagine such an adventurous and impetuous
figure as Sir John Jeffcott, the province’s first judge, who killed
a man in a duel and stood in the dock on a charge of murder,
taking up a position on today’s Supreme Court bench.

Jeffcott’s dramatic and untimely death by drowning while
navigating the swirling breakers of the Murray mouth, left
acting Justice Henry Jickling marooned on the Supreme Court
bench. Hague quotes the description of Jickling which
appeared in The South Australian as a man “inebriated with the
exuberance of his own verbosity”.



Foreword

In his treatment of Jeffcott’s successors in office, it is
Hague’s description of Mr Justice Boothby which is perhaps
the most illuminating. The reader is left in no doubt about the
extent of the havoc wrought by Boothby’s eccentric ways and
stubborn adherence to his bizarre views as to the application
of English law to the Colonies.

Replete with quotations from contemporary journals,
embellished by his own sharply perceptive writing, this book
is a testimony to the dedicated scholarship of a man I knew as
a quiet, unassuming lawyer whose talents are only now being
recognised.

The book makes an invaluable contribution to our
appreciation of the early legal history of the State.

Full credit is due to the John Bray Law Chapter of the
Alumni Association of the University of Adelaide, more
particularly to its former President, Justice Tom Gray, whose
idea it was to publish the book; to Bruce Greenhalgh of the
Supreme Court Library staff who prepared the manuscript for
publication and selected the illustrations; and to Helen
Whitington who wrote the biography of the author which is
incorporated in the book.

The Honourable Justice John Perry
Supreme Court Chambers

Adelaide



Foreword to the 2019 Hardback Edition

I was very pleased to be asked to write a brief foreword to the
second edition of Hague’s History of the Law in South Australia
1837-1867.

I recall first diving into Hague’s History when as
Solicitor-General I was required to trace the origins and
content of the executive power of the State in order to
understand the power that a contemporary Governor may
wield on the advice of his or her Ministers.

On another occasion I turned to Hague for his
treatment of the establishment of the Supreme Court for the
purpose of tracing the scope and content of the Court’s
jurisdiction.

More recently it was the work Hague had done on the
first petit and grand juries that assisted in an analysis of the
protection afforded by trial by jury.

In each case the origins of important legal institutions
were critical to understanding the structure and purpose of
contemporary equivalents. From its very beginning, the
Province-cum-State has enjoyed a constitutional structure
intended to allow for its people to grow and flourish. When
change is proposed, as it is from time to time, we are fortunate
to have Hague’s History on hand so we can comfortably plot
the course from where we have come and better pilot our way
forward.

The Honourable Justice Martin Hinton
Supreme Court Chambers

Adelaide
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John Michael Crossland’s Portrait of Nannultera, a Young Poonindie Cricketer 1854. Poonindie was a mission
established in 1850 near Port Lincoln to convert Aboriginals away from “barbarism” and toward a Christian
European life. The portrait was painted as “proof” of the success of the mission and the “progress” of the
Aboriginals. The view of successful assimilation conveyed by the painting was, of course, belied by the reality of
Aboriginal contact with Europeans. Indeed, Poonindie’s Aboriginals suffered a very high mortality rate through the
1850s. (NLA)
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Cbapter 11

The Aborigines and the Law
‘bone quour bone’

One of the numerous deficiencies of the Foundation Act was its
failure to make any provisions for the Aborigines. The preamble
having gloomily recited that the proposed province consisted of
"waste and unoccupied lands which are supposed to be fit for the
purposes of colonization", the Act went on to declare that the whole
of the land should be open to purchase by British subjects.

After the Act was passed, however, the Colonial Office
(according to Brown, in order "to satisfy the Saints in the House of
Commons") decided that they could not authorise the continuance of
the colonisation scheme unless some satisfactory arrangements were
made for the protection of the natives. Lord Glenelg therefore
proposed that the settlers should occupy only a small district, which
was not already in the occupation of the natives. The colonists were
up in arms at once. Robert Thomas wrote to Lord Glenelg accusing
him of having thrown "a causeless impediment" in their way,
"thereby constraining their energies and disappointing their most
sanguine views and expectations". It was well known, he said, that
the natives wandered from place to place without any fixed location,
and these wandering propensities of the Aboriginal tribes were a
sufficient reason:

‘... why the millions of fertile acres over which they tread, like
the beasts of the earth, unconscious of their value and ignorant
of their use, may be taken possession of by a colony of civilized
people, without doing them the smallest injury ... I confess
myself at a loss to comprehend how a few strolling savages,
entirely ignorant of the arts of civilized life, and not only
without the means, but absolutely averse to cultivating the land,
and who, if they may be said to possess a small portion of it
today by erecting their crude huts, will abandon it tomorrow,
can be called its actual proprietors, or what wrong it can do
them if others till that which they know not the use of.!

John Brown wrote indignantly in his journal:

‘That measures should be devised and enforced for their
protection and civilization as far as possible is not only just and
humane, but politic; but that a legislature should authorize the
sale of land and the formation of a colony in a part expressly
declared by them for the purpose, and then as soon as people
have embarked their money and spent their time on such an
assurance, suddenly find out that there are natives and native
rights which they ought to have first enquired about is
beginning at the wrong end, and, if just to the Aborigines, is



The Aborz’gines and the Law

unjust to the Colonists. At least, this ought to have been
foreseen and prepared for, and we not delayed by their
oversight.” *

And in another entry he has some sensible and pointed remarks:

‘What is to be the interpretation of the word 'occupy' is the
question. The Act itself declares the ground to be waste and
unoccupied, and this question, if raised at all, ought to have
raised before it was past (Sic). But it is not occupied according
to any law regulating possession which is recognized by
civilized people. I believe it is now only started to record by
correspondence the opinion of Government upon a point
which they may think will be hereafter moted by the Quakers
or others upon the grounds of supposed Humanity and
Abstract Rights. I say the supposed Humanity for the idea of
buying the land by a few hatchets or old clothes, may be a
purchase in one sense, but is decidedly a Jew's bargain. The
mind it can reconcile must be as blunt to the real feeling of
strict honesty as it is squeamish upon Humanity. Because a
Native is ignorant of its value it is no excuse for a false price. If
you buy at all, it is quite clear the seller ought to have what is
given for it; and this with us is easily ascertained viz 12/- per

acre.”’

A compromise was reached by which the Commissioners
undertook that all native rights should be respected and that a
protector of the Aborigines should be appointed.

Alexander Schramm’s
Civilisation versus Nature
ca. 1859. (NLA)

PERMAN 8 GALSLs 1 o0 it T o ASELABG
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The views of the Commissioners were set out in their first report
(1836). The due observance of justice to the natives and the
preservation of native rights, they said, could not but be regarded as
of the first importance in the formation of the new settlement. The
natives should be guarded against personal violence and outrage, they
should be protected in the undisturbed enjoyment of their
proprietary right to the soil wherever such right might be found to
exist, and it should be an invariable and cardinal condition in all
bargains and treaties made with the natives for the cession of lands
possessed by them that a permanent subsistence should be supplied
to them from some other source. Many of the native tribes had been
exposed to injustice and cruelty in their previous intercourse with
Europeans.

‘The Colonization of South Australia by industrious and
virtuous settlers, so far from being an invasion of the rights of
the Aborigines, is a necessary preliminary to the displacement
of the lawless squatters, the abandoned sailors, the runaway
convicts, the pirates, the worse than savages that now infest the
coasts and islands along that extensive portion of New
Holland, and perpetrate against the defenceless natives crimes
at which humanity revolts.”

No portion of the land of the province was to be offered for sale
until it had been ascertained by the Protector of the Aborigines
whether it was occupied or enjoyed by the natives; if so, it must first
be acquired by surrender or cession from its native proprietors. The
Protector's duty was to see that all bargains or treaties made with the
natives were faithfully executed, and to call upon the executive
government of the colony to protect the Aborigines in the
undisturbed enjoyment of the lands which they were not disposed to
transfer to the settlers.

Cessions of territory by natives were not only to be voluntary but
involved a stipulation that the natives should be permanently
supplied with subsistence and with moral and religious instruction.
To create a permanent fund for this purpose it was proposed that
lands ceded by the natives to the Colonisation Commissioners should
be sold under the condition that for every 80 acres conveyed the
party to whom the conveyance was made should pay for four-fifths,
or 64 acres only, the conveyance being subject to a stipulation that at
the expiration of a term of years the lands so conveyed should be
divided into five equal parts. One of these parts would be resumed as
a reserve for the use of the Aborigines; the remainder would remain
with the proprietor as his freehold. In determining which of the five
parts should be resumed, the proprietor was allowed first choice of
two of the five parts and the Protector was then to select the reserve
out of the remaining three parts. By this ingenious arrangement, the
proprietor would get the gratuitous use of 16 acres for a term of years

753
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sufficient to yield him a remuneration for clearing and improving
and, as he would be doubtful which parts he would ultimately get, he
would have to distribute a certain amount of labour upon each of the
last three blocks. The reserves would then be worth considerably
more than their unimproved value and could be used as a fund for
the benefit of the Aboriginals.

“Thus conducted, the colonisation of Southern Australia will be
an advent of mercy to the native tribes. They are now exposed
to every species of outrage, and treated like cattle of the field;
they will in future be placed under the protection of British
laws, and invested with the rights of British Subjects.’

Following up this plan, the Commissioners directed Colonel
Light that in surveying land he was to use the utmost caution to
prevent collisions with the natives.

“You will consider the wild animals as the property of the
natives, of whom any which may be desired as food should be
purchased. You will therefore discourage sporting and in
inhabited districts prevent it altogether.” *

The Commissioners' schemes as to the purchase of land from the
natives were never put into force, and thus perhaps a legal difficulty
was avoided which might have otherwise arisen, namely whether the
Commissioners had any powers under the Foundation Act to
promulgate such a plan. The Act did not recognise the existence of
Aborigines. It empowered the Commissioners to declare that all the
land of the province was public land open to purchase by British
subjects, and provided that the lands must be sold for ready money.
Nowhere did it give the Commissioners any right to reserve part of
the land for the benefit of the natives. George Fife Angas, giving
evidence before the House of Commons Committee in 1841,
contended that the setting aside by Governor Gawler of Aboriginal
reserves at Adelaide and at Encounter Bay was illegal and that the
natives could not purchase or hold lands. He urged that the natives
should be acknowledged and naturalised as British subjects and
should have the power of buying and selling land. Additional laws
should be made for them. "A valuable code of laws" for the natives,
drawn up by Mr Standish Motte, a barrister of the Middle Temple,
was placed before the Committee but unfortunately was not printed.’

Correspondence later took place between a number of colonists
who held preliminary land orders, and Captain Sturt, the Assistant
Commissioner, about the withdrawal of certain sections of land in
favour of the Aborigines. Sturt's reply was that prior to the landing of
the colonists the Aborigines possessed "well understood and
distinctly defined proprietary rights over the whole of the available
lands in the province" and that their rights must be respected.
Apparently this was considered to be sufficiently secured by reserving
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a few sections for them. No person was sufficiently interested or

litigious to challenge in the courts the legality of the reservations.’
Intending colonists were assured, before leaving England, that

the protection of their lives and property had not been overlooked.

‘No danger is to be apprehended from the natives’—it was
stated in the first number of the Register—for it is well
ascertained that they are a tractable and inoffensive race when
treated with kindness. Pains have already been taken to
establish a friendly intercourse with them, and they will be
treated in every respect with forbearance and consideration.’

Rapid Bay, encampment of Yankalilla blacks by George French Angas ca. 1840s (NLA)

Governor Hindmarsh had particular instructions from the
Colonial Office that he was to give proper protection also to the
natives, and one of his first steps was to issue a proclamation
apprising the colonists of his resolution:

‘... to take every lawful means of extending the same protection
to the Native Population as to the rest of His Majesty's
subjects, and of my firm determination to punish with
exemplary severity all acts of violence or injustice which may in
any manner be practised or attempted against the natives, who
are to be considered as much under the safeguard of the law as
the Colonists themselves and equally entitled to the privileges
of British subjects. I trust therefore with confidence to the
exercise of moderation and forbearance by all classes in their
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intercourse with the native inhabitants and that they will omit
no opportunity of assisting me to fulfil His Majesty's most
gracious and benevolent intentions towards them by
promoting their advancement in civilization and ultimately
under the Blessing of Divine Providence, their conversion to
the Christian Faith.”’

At first the natives proved friendly and inoffensive. "They have
committed some depredations, such as spearing a few sheep and such
like"—wrote Mrs Mary Thomas—"otherwise their conduct has
hitherto been peaceable and orderly." ®

The Governor himself wrote home:

‘My preconceived notions were quite opposed to fact as
regards these people, they being as good looking blacks as I
ever saw and much more apt and intelligent than any account
of the New Hollanders I had read led me to expect.””’

Their numbers were too small to give any cause for
apprehension; it was rather the natives who needed protection from
the white settlers. At a dinner given to him before leaving England,
Governor Hindmarsh had called upon the colonists above all things:
"... to prevent the aborigines from imbibing from them a taste for
that bane of humanity—spirituous liquors". '’ The most effective way
the colonists could do this, he said, was by setting them an example
"in forming one vast temperance society’. The Governor's
premonitions were fulfilled, for some of the colonists lost no time in
giving liquor to natives. While the first settlers were living in tents at
Glenelg, the Government had to issue a proclamation prohibiting the
supply of ardent spirits to natives, and offering a reward for the
conviction of any person committing this offence.

‘One of the first things we noticed on entering the
settlement"—wrote one pioneer—"was the truly English
custom: I mean several printed bills—one a caution, the other
a reward. The caution was a high fine on any person giving
spirits or wine to the blacks; the reward was [5 for the

discovery of a person who had already transgressed the orders.’
11

At the first Criminal Sessions in May 1837 two white men were
charged with stealing spears and waddies from some natives. In
addressing the Grand Jury, Sir John Jeffcott said:

‘There is one offence to which, although it is the last upon the
list, I shall first advert, because it is one upon which I consider
it of paramount importance that I should offer a few
observations, and I trust the observations which I consider it
my duty to offer, may make a due impression upon those for
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whom they are intended.’

After referring to the Commissioners' expressions of the policy to
be pursued towards the natives and to the Governor's proclamation,
the Judge continued:

‘They have been declared British subjects. As such they are
entitled to the full protection of British law, and that
protection, while I have the honor of filling the situation which
His Majesty has been pleased to confer upon me, shall be fully
and effectually afforded them. I will go further, and say, that
any aggression upon the natives, or any infringement of their

rights, shall be visited with greater severity of punishment than
> 12

would similar offences committed upon white men.

The prisoners were acquitted, but the Judge, in an address
through an interpreter, attempted to explain to the natives whose
weapons were supposed to have been stolen the nature of private
property; that as their property would be held sacred, they must in
return respect the property of the white men; and that all acts of
aggression on either side would be severely visited. "To all of which,
when explained by the interpreter, they nodded or rather laughed
assent, for they seemed evidently pleased in the interest taken in
them." "

In Adelaide itself the natives never gave any very serious trouble.
There were complaints of minor nuisances such as begging, petty
pilfering of melons and potatoes, or camping on the acres which the
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Native weapons and
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French Angas ca. 1840s
(NLA)
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Murder

The murder at Encounter
Bay was the subject of
Blenkinsop’s letter
(reproduced in Chapter
2.5).

colonists had bought, and taking wood for their fires; the Protector
had occasional trouble with them when they refused to eat their
porridge and insisted on having biscuits supplied to them; and a
problem which was not solved for several years was that of their
wandering about the streets naked. In 1841 the Governor issued an
order:

‘The Police will prevent any of the Natives from appearing in
the town who are not clothed with tolerable decency. If any of
the native male adults should persevere in resisting this order
they will be taken before a Magistrate and committed to prison
on the charge of indecent exposure.’

The local blacks soon acquired a few rags of cast-off clothing, but
from time to time strange natives from the country wandered into the
town and unwittingly offending against this Ordinance, were seized
and locked up for twenty-four hours without food. What they
thought they were being punished for, it would be vain to speculate.
As settlement spread, offences of this nature rapidly disappeared."*

In June 1837 a white man was killed by the blacks at Encounter
Bay and the first serious legal problem as to the punishment of
natives arose. The Advocate-General visited Encounter Bay to make
inquiries, and one native, supposed to be the murderer, was captured
and brought back to Adelaide. It had now to be decided whether he
was to be tried and, if so, how. The Judge was away in Van Diemen's
Land, and Mann said that he thought the matter was so important as
to call for the special consideration of the Governor and Council:

‘I feel that the habits of the civilized and uncivilized man differ
so widely and the uncertainty of evidence arising out of our
ignorance of the language of the natives is so great that a
serious responsibility will attach to the adoption of any
application of the strict rules of English law to cases similar to
the present. On the other hand, it seems equally impolitic, nay
even impossible, to leave the subjects of His Majesty
unprotected and their lives and property exposed to the
vindictive passions or cupidity of the aborigines.’

He was inclined to suggest that those natives who were known to the
Protector and who had acquired a reputation for trustworthiness
should be allowed to give evidence."

The Governor wrote to Mr Angas with reference to the prisoner:

‘We are not yet decided how to proceed with him, but
evidence is being collected. It would, however, be worse than
useless to bring him before a Jury unless there is almost a
certainty of his conviction. To release him under any
circumstances (his tribe knowing him to be guilty) would be
naturally ascribed by the natives to fear ... As to this prisoner,
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had the whites knocked him on the head, on discovering his
guilt, I believe his relatives would have considered it quite in
the way of business, and then thought no more about it. Not
so, I fear, should a regular process condemn him. And yet the
bull must be taken by the horns. The colonists must be
protected, and we must do all that we can to show these poor

people that justice is equal between us.” '

The accused solved the immediate difficulty by escaping, but the
problem remained, and one of the objects of Sir John Jeffcott's
intended visit to Van Diemen's Land in December 1837 was to
consult with the Judges there as to what course he should adopt upon
the trial of native prisoners.

As settlement extended, conflicts with the natives became more
numerous. In March 1838, Governor Hindmarsh issued a
proclamation stating that there was reason to believe that many of
the outrages by blacks had been induced by the previous aggression
of the settlers. The colonists were commanded to abstain from
hostile measures, or the use of firearms against natives, and:

<

. to remember at all times that the native population are
under equal protection of the laws, and are to be regarded and
treated, and are liable to the same punishment in all respects as
Her Majesty's other subjects. The advantages which may be
derived by treating the aborigines with kindness,
notwithstanding what has recently occurred, must be evident;
for, by retaliating injuries upon a race of being who never
discriminate when seeking revenge, the unoffending may suffer
for the wrongdoer’.

Every instance of an Aboriginal committing "a fault or any act of
impropriety" was to be reported in order that measures could be
taken to prevent the repetition of such conduct "by an uniform
system of punishment"."”

Governor Gawler, when he arrived in the colony, also urged
forbearance, but it is not likely that a homily which he delivered to

the colonists was very much appreciated by them.

‘Remember’—he admonished them—‘that we are descended
from the same first parents; they are bone of your bone and
flesh of your flesh; you are brothers—the colour of your skin is
no excuse for you. They are children in understanding; you
bear with the ignorance of children—bear with theirs; so shall
we have the gratification, under God's blessing, of making

them happy and useful members of society.” *

About two hundred natives, with their lubras and children, were
entertained by the Governor ata dinner in the parklands. With the
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help of an interpreter, he delivered a speech to the Assembly and, in
conclusion, waved his plumed white hat, which caused a native with a
sense of humour to call out, "Berry good cockatoo, Gubner"; and as
the "Cockatoo Gubner" Gawler was known amongst the natives for
many years.

‘A few days after this feast, which gave new wants to a
harmless race of beings, they relished roast beef and roast
mutton so well, that they immediately commenced operations
to supply themselves with those luxuries which neither they

nor their forefathers had ever tasted before.” "’

- ?' v,‘,_“;... “_\

Governor Gawler’s dinner for Aboriginals in the parklands (AGSA)

In spearing sheep, the natives were not without justification. The
white man came and killed their kangaroos; why should not they kill
"the white man's kangaroo". The Southern Australian was at pains to
show by an ingenious distinction that, while it was a most heinous
offence for a blackfellow to spear a sheep, it was no offence at all for
a white man to shoot kangaroos.

‘The latter animal’—it said—*traverses the waste owning no
guide or master, but its own free will, until it becomes property
to him who has pursued and succeeded in killing it. The
former, on the contrary, is in all stages of its existence the
property of an individual, or of successive individuals; an
equivalent has been given for it, and it is fed and protected at

the expense of its owner.’ 20

760



In March 1839 the first native was brought to trial before the
Supreme Court. He was accused of wilfully and maliciously setting
fire to grass. It was a common practice, and in the opinion of the
natives a laudable one, to burn off the withered grass to hasten the
growth of new grass. Obviously this was dangerous and would have
to be stopped, but how far could it be said to be wilful and
malicious?

‘I shall require very satisfactory evidence’™—said Jickling—‘that
the native knew he was committing a serious crime before I
shall consent to inflict upon a native of the country what in the
case of a white man I should conceive to be a punishment

proportioned to the offence.” *!

Like every other prisoner at this sessions, the native was acquitted
and the Grand Jury drew up a presentment deprecating the strong
feeling among many of the colonists against the Aborigines.
Governor Gawler replied:

T have seen with deep regret that petty offences and
depredations have been increasing among the aborigines, and
that these evils have been accompanied by a corresponding
increase of impatience and anomosity [sic| against them by
some of the settlers. Every friend of morality must see with
deep concern that that vice which brutalises man—or rather
which degrades him lower than the brute—drunkenness—that
vice which especially renders man a burden to himself and a
pest to society, is through the example or at the instigation of
thoughtless and abandoned persons, gaining ground among the
natives. As one of the leading points of hope for them, its
progress must be steadily and universally discountenanced by
us. The aborigines have been brought under British law. To the
utmost of my power, when they are guilty of crimes, I will not
from any mistaken sympathy towards them, suffer those laws
to be evaded; but, at the same time, as aborigines may be
punished by our laws, by those laws they must also be
protected, and I look to the juries of the colony for steadfast
support in defending them, according to the full scope and
power of British statutes, against every lawless aggression. It
must also be remembered that, if (on?) the one hand we have
set before them the blessings of Christianity and civilisation, we
have, on the other, received from them the beautiful country,
of which, until our arrival, they were undisputed possessors.’

It had been suggested that no native carrying weapons should be
allowed to enter any town or settlement, but the Governor did not
approve of this:
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‘I do not at present see that the disarming of the natives when
they enter towns would offer advantages sufficient to
counterbalance the expense and trouble which would be
required to carry it into effect, and the evil feelings which it
might excite. It is not in town that their arms can often be
made instruments of mischief, nor indeed can they often be

formidable in the rural districts if settlers take, as they should,

ordinary precautions against them.”

In April 1839 one of Osmond Gilles's shepherds was killed by
natives. A proclamation was issued stating that for the purpose of
inducing the Aborigines to give up the offenders, the Government
had resolved to withhold from them the usual provisions.” This was
very widely condemned as a harsh and short-sighted measure which
punished the innocent for the guilty. A colonist who signed himself
"W.B." (perhaps Mr William Bartley) contributed to the Southern
Australian a sensible letter which placed the relations between the
settlers and the Aborigines in their true light. The proclamation
depriving them from food, he said, was not so much unjust as
unwise. The food was given to them purely as a gift and there was no
reason why it should not be discontinued, but to do so was impolitic,
for it confused in the minds of the natives the ideas of right and
wrong by punishing the innocent, and it confirmed them in their
practice of taking vengeance on the first white man they met for any
injury done to them. Further, if they had not provided food for
themselves, the Government would have had to rescind its order
rather than see them all starve to death, which would have been a
confession of weakness. It was useless for sentimental settlers to talk
about the right to appropriate land or injustice in dispossessing
natives. "Let every sincere objector on this ground prove his sincerity
by at once leaving the colony, which he thinks he has so unjustly
taken from another."

The plain fact was that the natives st conform to the laws and
customs of the settlers, because might was right and there were only
two ways of dealing with them:

(1)  Driving them away to other parts of the colony by the use of
physical force.
2 Attempting to educate and civilise them.

The latter was obviously the proper course, and the one to which the
colonists should turn their attention.”

A public meeting was held to consider the relations of the
colonists and the Aborigines, and it was agreed that a crisis had
arrived. Prompt measures were urged."A decision as summary as the
forms and spirit of justice will admit of, should be adopted. *

Three natives were caught and charged with the murder of the
shepherd. The public outcry against them was prodigious and the
Government, impressed with a consciousness of the danger of error
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which, as Mr Justice Bundey has remarked, always exists "when a
community, especially a limited one, is excited by the prevalence of
any particular class of crime, and jurymen are called upon to enquire
into charges of similar character during such excitement",
postponed their trial in the hope that the agitation would subside.
Mann was instructed to defend them. The Advocate-General and
Mr Matthew Smith appeared to prosecute. In opening the case the

Advocate-General said:

‘If they find equal justice administered to them as well as to
ourselves—if they find we treat them as we treat each other,
they will soon learn to respect our laws. When a murder is
committed amongst themselves, I am led to understand they
require blood for blood, but amongst them as amongst all
other uncivilized nations, the friends of the deceased are the
parties who administer justice .. They, therefore, cannot

wonder if we should punish them for committing that crime

upon us.” '

One native was found guilty and sentenced to death.

At the same sessions three other natives were also charged with
murder, and again one was found guilty and sentenced to death.
These latter prisoners were defended by Jickling. It was his first
appearance as a barrister on the criminal side and, from the
uncomplimentary remarks made about his efforts, it was probably as
well for the prisoners that they were unable to appreciate the ability
of their counsel.

Both the condemned natives were hanged. Their execution did
not pass without criticism. It was denounced as "judicial butchery".
The evidence to some extent consisted of admissions said to have
been made by the accused in words and manifestations of feelings,
but it was doubtful, to say the least, whether they had any idea of
what was going on. The Judge himself said:

It is a painful feature of the present case that, however
desirable it may be to make the prisoners thoroughly
understand the proceedings, this can only be done through the
medium of interpretation, in a broken language, of which the
interpreters themselves have only a limited knowledge.’

No evidence was called for the defence; the Aborigines did not
know how to give it; and it would have made no difference if they
had. Fifty native witnesses to prove a watertight alibi could not have
been heard without being sworn, and they were quite ignorant of the
nature of an oath. The counsel assigned to defend no doubt did their
best in the addresses they made to the jury, but, as it was said, it was:

‘... just as if a learned gentleman had been assigned to plead for
two dogs upon trial, for the purpose of inducing the jury to
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take a favourable view of certain reported barks, howls, and

motions of the tail’. %

The Colonisation Commissioners in their fourth annual report
were at pains to justify the executions:

“To subject savage tribes to the penalties of laws with which
they are unacquainted, for offences which they may possibly
regard as acts of justifiable retaliation for invaded rights, is a
proceeding indefensible except under circumstances of urgent
and extreme necessity. Such circumstances had unhappily
occurred in the case under consideration ... If the murderers
had not been tried, convicted, and legally punished, the settlers
unprotected by the governing authorities would have been
compelled to take the law into their own hands, and in their
fear and rage might have commenced an exterminating warfare
against the natives. The necessities of the case left but a choice
of evils, and the authorities chose the least. In establishing a
new colony, it is one of the first and most sacred duties of the
legal government to protect the native races; but to protect the
native against the colonist, without at the same time protecting
the colonist against the native, would be impracticable. The
aborigines cannot have the protection of British law without
being made amenable to British law. If the FEuropean and
native races are to live together in amity, they must live under
equal laws; to place them under different codes would be to
place them in hostility to each other. Were a system established
inflicting punishment upon the colonists for offences against
the natives, and not inflicting equal punishments upon the
natives for offences against the colonists, the colonists
debarred from equal justice and protection by the constituted
authorities, would speedily adjust the balance by taking the law
into their own hands. If it be necessary to inflict the
punishment of death for the murder of a native by a settler, it
is equally necessary to inflict that punishment for the murder
of a settler by a native. It might, perhaps, be practicable to
abolish capital punishment in both cases, but it would not be
practicable to abolish it in one case and to retain it in the other
without producing a state of lawless and vindictive hostility
between the races .. It is only by equal laws, impartially
administered, that the heathen savage can be brought within
the pale of Christian civilization. In order to accomplish this
most desirable end, we must treat our less favoured fellow man
with a kindness too enduring and real to allow impunity to
crime, and we must constrain him to obey the law of England
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while we teach him the law of God.” %

The difficulties in the application of British law to uncivilised
Aborigines were forcibly demonstrated in July 1840, when the Ship
Maria was wrecked on the Coorong and its crew and passengers were
brutally murdered by the natives of the Milmenrura or Big Murray
tribe. Some steps had to be taken to punish the guilty. The Governor
consulted the Judge and the Advocate-General, who both expressed
the opinion that the law could not be brought into effect at all.

T feel it impossible’—said the former—‘to try according to the
forms of English law people of a wild and savage tribe, whose
country, although within the limits of the Province of South
Australia has never been occupied by settlers, who have never
submitted themselves to our dominion, and between whom

and the colonists there has been no social intercourse.” *°

This opinion he subsequently elaborated in next addressing the
Grand Jury.

‘Let me disclaim all idea of conceding rights to the native
population at one time and withholding them at another’—he
said. ‘My objection to try the natives of the Big Murray tribe is
founded not on any supposed defect of right on their part, but
on my want of jurisdiction. It is founded on the opinion that
such only of the native population as have in some degree
acquiesced in our dominion can be considered subject to our
laws, and that with regard to all others, we must be considered
as much strangers as Governor Hindmarsh and the first settlers
were to the whole native population, when they raised the
British standard on their landing at Glenelg. And as I
apprehend, no one would have thought of trying according to
the forms of English law, any of the native population who
might have attacked the British settlement the day after its
establishment, so I conceive that, by the same reasoning, it
would be impossible to try, according to these forms, people
who are now almost as much strangers to us as the whole
native population were to the first settlers—a people, towards a
political union with whom, no approach has been made. I will
not attempt to define with accuracy the circumstances which
bring one class of natives within and leave another without the
pale of our laws ... I must content myself with saying, that to
bring them within the pale there must be some submission or
acquiescence on their part, or at least, some intercourse
between us and them.’
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The natives executed in 1839 had been in friendly intercourse
with the settlers. Jickling had objected that they were not cognisant
of, nor amenable to, English law; but in summing up the Judge had
told the jury that as the natives seemed to have acquiesced in the
dominion exercised by the settlers and as the crime was one against
the law of nature, which even amongst themselves would have been
punished with death, he overruled the objection.

T felt I was taking a fearful responsibility on myself on that
occasion; but I also felt, as I still feel, that it is for the general
benefit of the native population that the crimes of any of its
members should, whenever practicable, be enquired into and
punished according to the forms of English law, rather than by
any other means, for by thus proceeding all pretext is taken
away for settlers taking the law into their own hands, as they
might otherwise be too apt to do, and they at the same time
receive forcible warning that the natives are under the
protection of the same laws as themselves.’

But the Murray blacks were wild: "there had been no exercise of
dominion over, no intercourse with them; they owed no obedience to
English law".

‘Cases may arise in which it will be difficult for the Judge to
decide to which of the two classes they properly belong; still it
is his duty at least to endeavour to keep in view the English

law as his guide.” 31

Upon these views having been expressed by the Judge and
Advocate-General, the Governor called a special meeting of the
Council at which it was decided to dispatch Major O'Halloran, the
Commissioner of Police, with a strong party, to apprehend and bring
to summary justice the murderers.

‘To this end—Major O'Halloran was instructed—‘your first
object should be, if possible, to make prisoners the whole
number congregated with the murderers. It is of very great
importance that, if possible, in effecting this portion of the
duty, no blood should be shed, or violence shown or
encountered. The future effect of the expedition on the minds
and conduct of the natives, will certainly be much more
beneficial if the murderers can be captured without bloodshed.
This, however, will probably be the most difficult part of your
duty, and if, in the execution of it, you are really compelled to
abandon temperate measures, and to resort to those of
extreme force against the whole tribe, you will not be held
blamable. Your duty is to capture the murderers, and this
object must be effected if they fall within your reach ... When
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the prisoners are taken, you will proceed deliberately and with
all suitable form to discover who were the persons actually
concerned in the murder. You will take every reasonable
method of exhibiting to your own party and to all the blacks
present, that your inquiry is deliberate, and conducted on
principles of the strictest justice ... Should your mind become
satisfied of the guilt as to actual participation in the murder of
any number not exceeding three, you will, if possible, move the
whole tribe in your power to the spot at which the murder was
committed. You will there explain to the blacks the nature of
your conduct, and the orders you have received from the
Governor, and you will deliberately and formally cause
sentence of death to be executed by shooting or hanging, upon
the convicted murderers not exceeding three, as above
described ... For so doing this shall be your sufficient warrant.”
2 (Tolmer I 180-1)

The punitive expedition succeeded in capturing a number of
natives, two of whom were given up by their tribe as being among
the actual murderers. A drumhead court martial was held, the two
natives found guilty, taken to the beach and hanged, in the presence
of their tribe.”

This painting, by Edward C. Frome, depicts the hanging of the two Aboriginals by O’Halloran’s expedition. (AGSA)
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When their summary execution became known at Adelaide there
was a furious outburst of controversy as to whether it could be
justified.’* The officials of the Colonial Office in England were
horrified when they heard of it, and wrote out in great alarm to the
Governor that the law officers had advised that the murders with
which the natives were charged having been committed within the
limits of the province defined under the authority of an Act of
Parliament, the Aborigines might have been brought to trial in the
ordinary legal tribunals, that their summary execution was contrary to
law, that Major O'Halloran and those assisting him were guilty of
murder as principals and that Governor Gawler was guilty of murder
as an accessory before the fact. They could only be indemnified by an
Act of Parliament or a pardon under the Great Seal. As a matter of
policy and to keep the matter as quiet as possible, the Secretary of
State thought it advisable not to do anything to give the officials
concerned protection until someone actually prosecuted them—a
step which it never occurred to anyone to take.”

Although the officials of Downing Street might put their
consciences to rest by pretending that to confer upon all natives
within the province the benefits of British citizenship was all that was
necessary to solve any judicial doubts as to jurisdiction to try
Aborigines, and that the courts could then proceed without more ado
to administer justice according to the established forms of English
law, yet Mr Justice Cooper could not bring himself to agree and
persisted in maintaining that it was impossible for him to try
prisoners who were quite unacquainted with Europeans.

‘My opinion rests upon the ground that wild and savage people
whose country although within the limits of the colony has
never been occupied by settlers, people between whom and
the settlers there has been no social intercourse, and who until
the moment of the commission of their alleged offence have
never been known, cannot reasonably be deemed cognizant of

our assumed dominion over their country and themselves.” *

In a case in 1840, for instance, where two natives were charged
with murder, it was found that they belonged to a strange tribe whose
language was not known.

‘If it be admitted’—said the Judge—‘that the aborigines came
for the first time into contact with Furopeans when the
offence with which they are charged was committed I do not

think them fit subjects for trial in our Criminal Court.’ 37

In another case in the same year he laid it down that "a person wholly
uncivilized ought not to be prosecuted".

In Governor Grey the colony received a man who had had
experience with native tribes and who had formed conclusions upon
the best methods of improving their social and moral condition. The
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natives, he pointed out, were generally treated upon the principle that
although they should, as far as the persons and property of
Europeans were concerned, be made amenable to British laws, yet so
long as they only exercised their own customs amongst themselves
and not too immediately in the presence of Europeans, they should
be allowed to do so with impunity. This principle was due to
philanthropical motives and ignorance of the peculiar traditional laws
of the savage and uncivilised natives.

‘It is necessary, from the moment the aborigines of this country
are declared British subjects, that they should, as far as
possible, be taught that the British laws are to supersede their
own ... I do not hesitate to assert my full convictions that while
those tribes that are in communication with Europeans are
allowed to execute their barbarous laws and customs upon one
another, so long will they remain hopelessly immersed in their
present state, and, however unjust such a proceeding might at
first sight appear, I believe that the course pointed out by true
humanity would be to make them, from the commencement,
amenable to British laws, both as regards themselves and
Europeans; for I hold it to involve a contradiction to suppose
that individuals subject to savage and barbarous laws can rise to
a state of civilization, which those laws have a manifest
tendency to destroy and overturn ... To punish the aborigines
severely for the violation of laws of the existence of which they
are ignorant, would be manifestly cruel and unjust, but to
punish them in the first instance slightly for the violation of
these laws would inflict no great injury on them, whilst always
punishing them when guilty of a crime, without reference to
the length of time that had elapsed between its perpetration
and their apprehension, at the same time fully explaining to
them the measure of punishment that would await them in the
event of a second commission of the same fault, would
gradually teach them the laws to which they were henceforth to
be amenable, and would show them that crime was always
eventually (although it might be remotely) followed by
punishment.’

If the Aborigines were allowed to rob and murder one another
under their own laws, they would get the idea that wrongfulness
consisted not in the acts but only in their being done to white men. It
would be easy near the towns to enforce an observance of English
laws, but:

‘... to attain this object in remote districts, it is necessary that
each colony should possess an efficient mounted police ... No
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objection to this force on account of expense can hold good, it
being absolutely necessary for the cause of humanity and good
order that such a force should exist; for, so long as distant
settlers are left unprotected, and are compelled to take care of
and avenge themselves, so long must great barbarities be
necessarily committed”. **

In a minute on these views of Grey, Sir George Gipps said:

‘It is only the more obvious offences against society that can,
with any degree of justice, be visited against the savages with
extreme severity—such as murder, rape, violence against the
persons, and other offences which there can be no doubt

should be regarded alike by the savage and civilized man as

deserving of punishment.” ”’

Mr Justice Cooper used to say that he always looked with dread
on cases in which natives were concerned, because of the difficulty
experienced in communicating with them—a difficulty which may be
illustrated by the fact that in 1843 there were at one time four natives
in the gaol who spoke four languages which appeared to be as
distinct from each other as English and German and for which no
interpreters could be found. The Judge occasionally remanded natives
in the hope that an interpreter might be discovered, but more often
they had to be released and sent back to their tribe.*’

Even when a conversation could be carried on with natives, it
was seldom of much use. The natives had no conception at all of the
abstract idea of truth although it could be impressed upon some of
them, in a negative way, that if they told a lie they would be punished.
The missionaries taught them a few phrases, which they learnt to
repeat, but whether they understood them was another question. One
native confidently asserted in the witness box that if he did evil on
earth, he would be sure to go to heaven when he died.

An almost insuperable obstacle to the application of British law
to the Aborigines was the fact that a native from his ignorance of the
nature of an oath was not competent to give evidence.

‘To him—as Mr Justice Angas Parsons has said—n oath
meant nothing. He had his own ideas of devil-worship and
nature worship; but the kissing of a Book which he could not
read, and the swearing by one God, when he professed
acquaintance with many, made the administering of an

ordinary oath a farce, if not an impossibility.” *!

It was speciously argued that the inadmissibility of their evidence
would operate to their advantage because the hardship of it was
always urged on the jury by their counsel and by the Judge and was
taken into consideration by the executive in carrying into effect the
judgment of the Court. Edward John Eyre, who for several years did
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remarkable work amongst the natives at Moorunde, wrote more
soundly:

‘Can it be deemed surprising that a rude, uncivilized being,
driven from his home, deprived of all his ordinary means of
subsistence, and pressed perhaps by a hostile tribe from
behind, should occasionally be guilty of aggressions or injuries
towards his oppressors? The wonder rather is, not that these
things do sometimes occur, but that they occur so rarely. In
addition to the many other inconsistencies in our conduct
towards the aborigines, not the least extraordinary is that of
placing them, on the plea of protection, under the influence of
our laws, and of making them British subjects. Strange
anomaly, which by the former makes them amenable to
penalties they are ignorant of, for crimes which they do not
consider as such, or which they may even have been driven to
commit by our own injustice, and by the latter but mocks them
with an empty sound, since the very laws under which we
profess to place them, by their nature and constitution, are
inoperative in affording redress to the injured ... In declaring
the natives British subjects and making them amenable to
British laws, they have been placed in the anomalous position
of being made amenable to laws of which they are quite
ignorant, and which, at the same time, do not afford to them
the slightest redress from any injuries which they may sustain at

the hands of Europeans. This arises from their being unable
legally to give evidence in a Court of Justice, and from its rarely
happening that any aggressions upon them take place in the

. . Edward John Eyre ca.
presence of other Europeans, who might appear as witnesses 1860 (SLSA)

for them. During the past year, two such cases have come
before me, of complaint on the part of the natives against
Europeans, and several others have been brought under my
notice by natives, in which I could take no steps to redress
them from my inability to receive their evidence, and from the
impossibility of procuring any other than native evidence. This
very great disadvantage under which the aborigines labour,
must until remedied tend materially to prevent the full
development of those good results which might otherwise be
expected to accrue from their intercourse with Europeans. It is
impossible to explain to the natives the reason of their being
unable to give evidence; they only see that their own people are
always punished for offences, that the Europeans almost
always escape, and they naturally deduce an inference
unfavorable to the justice of the white man.’
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No permanent improvement in their character or conduct, he
thought, could be expected until some way was devised by means of
which the evidence of the natives could be received, both in cases
where they themselves only were concerned, as well as in those where
Europeans were concerned. This was a vitally important subject, he
concluded: ".. one upon which all our connections with the
aborigines principally hinge". *

In 1843 the Imperial Parliament passed the Act 6 & 7 Vic ¢.22
which enabled colonial legislatures to make provision for the
reception in courts of law of the testimony of Aborigines, and
Governor Grey was directed to introduce an act for this purpose into
the Legislative Council.®” An Act (No 8 of 1844) was accordingly
passed, providing:

(1) Any Justice of the Peace might receive the information of an
Aboriginal or half-caste upon his affirmation or declaration to
tell the truth, the whole truth and nothing but the truth,
without administering the usual form of oath.

(2)  The evidence of Aboriginals and half-castes might be taken
upon their affirmation to tell the truth, the whole truth and
nothing but the truth, provided that in preliminary proceedings
the substance of the evidence was to be reduced into writing
and signed by a mark of the person giving it, and verified by
the Justice of the Peace.

(3)  Before taking evidence, the Court was required to caution the
Aboriginal that he would be liable to incur punishment if he
did not tell the truth, and wilful falsehood was made
punishable as for perjury.

(4)  The degree of weight and credibility to be attached to such
evidence was to be left to the Justice or Judge, or to the jury
under the direction of the Judge.

(5)  The Act further provided that, "No person whether aboriginal
or other shall be convicted of any offence upon the sole
testimony of such uncivilized persons"”, but it was not
necessary to such conviction that any particular fact affirmed
by such uncivilised person should be corroborated by other
evidence; two clauses which appear to be contradictory.

Two years later the words "No person ..." et cetera quoted above
were repealed and it was enacted that no person, whether Aboriginal
or white, should be adjudged to suffer death or sentenced to
transportation upon conviction of any offence upon the sole
testimony of uncivilised persons.

These Acts were not conspicuously successful. Few natives had
any idea of "the truth, the whole truth, and nothing but the truth".
More often than not they were bewildered and had no idea why they
were being questioned, or if they did they endeavoured to guess what
the Judge and the questioners would like them to say and answered
accordingly. They were blissfully unconcerned with consistency, and
contented themselves with trying to satisfy whoever happened at the
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moment to be interrogating them. Some of them had a superstitious
fear of mentioning the name of an acquaintance who had died, which
made them extremely reluctant to give any evidence at all in cases of
murder.* Sometimes the only available interpreter was another native
who could not be sworn; or, if he could be sworn, the accuracy of his
interpretations was often doubtful.

‘I consider it a matter of the greatest moment’—said Mr Justice
Cooper—*that the Court and Jury should be able to place full
reliance on the ability and fidelity of the Interpreter and this
can seldom be the case with uncivilized natives. When the
testimony of any of these poor people is given through the
medium of an educated and intelligent interpreter the Judge
and Jury may at least feel satisfied that they know what the
witness has said, but how can they have this satisfaction if they
cannot rely upon the correctness of the interpretation?” *

In 1848 the Judge drafted an Aboriginal Evidence Ordinance (No
3 of 1848) superseding the earlier legislation, and providing:

(1) Thatin all proceedings in the administration of justice, whether
civil or criminal, wherein the testimony of uncivilised persons
was required, the court, (coroner?) or Justice, might receive
such evidence without administering any oath and without any
formality, except that it should be first explained to the
Aboriginal that he was required to tell what he knew about the
matter.

(2)  Such testimony, upon being reduced to writing, might be
received in evidence when under like circumstances evidence
of a civilised person would have been admissible.

(3) Any Aboriginal might make an information or complaint
before a Justice of the Peace without any oath being taken.

(4)  In preliminary proceedings the unsworn testimony was to be
reduced to writing and certified by the magistrate.

(5)  The weight to be attached to the evidence was a matter for the
Court or jury.

(6)  Unsworn native interpreters might be used provided the Court
was satisfied of their ability to interpret.

‘I would strongly impress upon you"—wrote the Secretary of
State to the Governor when the Act was sent home—"the
importance of the consideration that no such Ordinance,
however carefully drawn up, will be found to work
satisfactorily, unless those who are charged with the
administration of the law anxiously endeavour to discourage
the evasion of its spirit and substance by the unnecessary

introduction of technical refinements.” *
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In 1846 occurred the first instance of an Aboriginal being
charged with an offence against another Aboriginal. A preliminary
discussion took place as to the jurisdiction of the Court. Mr Justice
Cooper (presumably facetiously) remarked, "At present I do not
know that the party murdered was an aboriginal native, as the
indictment does not so term him." "It calls him Ballooloolyoo,"
replied Mr Hartley. "Surely that is not an English name!" "How can 1
know that?" said Mr Justice Cooper.

The Judge held he had jurisdiction and the native was tried,
convicted and sentenced to death—a sentence which was afterwards
commuted by the Governor. A report of the proceedings was
forwarded to the Secretary of State, who approved of the course
adopted.”’

A similar case arose in 1851, when three natives were charged
with the murder of another Aboriginal. Mr Justice Cooper told the
Grand Jury:

‘1 have on former occasions felt bound to say that if the
aborigines were amenable for offences committed against Her
Majesty's civilized subjects, I could not point to any law by
which they could escape the consequences of crimes
committed among themselves ... I feel it is my duty to treat the
charge of murder between aborigines the same way as I would
between any other subjects of Her Majesty, regard being had to
the rules of the law which regulate evidence in such cases.’

The Grand Jury, in reporting that in accordance with the Judge's
direction as to the law they had found a true bill against the
Aboriginals, added a long protest:

‘That in so doing many of the Grand Jurors have done
violence to their own natural feelings of equity and justice;
since, without entering upon the abstract question of the rights
which, possession once obtained, the superior and more
powerful people may justly exercise over those subjected to
them, the Grand Jurors conceive that if the subjugated tribes
be uncivilized men, it is morally incumbent on the superior
people, in the first instance, to confine their interference to the
mutual protection of both races in their intercourse with each
other, and not to meddle with laws or usages having the force
of laws among savages, in their conduct towards their own
race.

They believed that the slaying of the natives was in accordance
with a law common among the native tribes, that the man killed knew
that law, and that he knew the risk he ran if he violated it. Prior to the
occupation of the country by the colonists, the native tribes

admittedly had power to make their own laws and usages for their
own protection and government.
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‘It can scarcely be assumed that the limited intercourse which
has yet subsisted between the colonists and the aborigines,
especially on the confines of the province, should have sufficed
to impart such information to those uncivilized men as would
justify us in breaking up their own internal system for the
punishment of offences to which all their previous traditions
and habits give force and sanction.’

While the jury relied on the wisdom and humanity of the Judges
and the Government to extend mercy to the natives, they considered:

<

that a system which only nominally denounces severe
penalties, and from the very fact of their injustice, declines to
enforce them, is a system which fosters rather than prevents
the evils which it professes to punish and designs to remove’—

and they asked the Judges to consider the law with a view to defining
the limits within which it should be the province of British law to
interfere between Aboriginal natives in their own social relations,
since the Grand Jury could not but feel that, if manslaying were an
offence to be recognised, other infractions of the law such as adultery
or even polygamy might become equally cognisable by the Courts. If
so: "... a whole train of anomalous proceedings, repugnant to every
feeling of right and justice, would be presented for the adjudication
of our tribunals".

This protest took the Judge by surprise. He replied that it was a
subject to which, from its difficulties and importance, he had from
his earliest arrival in the colony devoted much patient attention.
Europeans could not be punished for crimes against natives without
apparent injustice if natives were not to be punished when they
injured BEuropeans, although he had always endeavoured to secure
justice to the natives by looking after their interests and by assigning
them counsel.

‘T am not aware of the unreasonableness of trying persons who
are not cognizant of the law by which they are to be tried. I
have therefore made it a rule that I will not try persons by our
mode of trial who were not cognizant of our existence as a

nation.’

With regard to offences by natives amongst themselves, if the
Court had jurisdiction to try them for offences against white men, he
thought it must necessarily have jurisdiction over their own quarrels
and wrongs. What was considered crime by civilised people was, no
doubt, in many instances not considered as a crime at all amongst the
Aborigines.

‘They, however, as I have learned from diligent enquiry, are
accustomed to punish deeds of violence; and for a life taken
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Charged with Murder
Thomas Donelly was tried
on 13 and 15 March 1847
“For the wilful murder of
an aboriginal native
named ‘Billy’ on 1
September 1846 at Rivoli
Bay”.

away by violence to inflict on the man who had taken away
that life the penalty of the sacrifice of his own life.”

In summing up to the jury, the Judge repeated that he had no
doubt at all as to his jurisdiction, but: "... the question of the guilt or
innocence of the parties, arising from the degree of ignorance in
which they might be of our laws, is not so easy to decide".

A verdict of guilty having been returned, the prisoners were asked
through an interpreter whether they had anything to say why they
should not be condemned to be hanged, to which they replied, very
naturally, that they did not like to be hanged. They were sentenced to
death, but reprieved by the Governor.*

The Register, commenting upon the case, pointed out that as a
matter of policy the colonists were compelled to interfere in the
disputes of the Aborigines. "The principle which would exempt us
from all inter-meddling would soon give the strongest tribe the
undisputed mastery of the whole country." */

The first white man to be charged with the murder of an
Aboriginal was tried in March 1847, convicted, and hanged.”

‘Whatever question may be raised as to the right to try any of
the aborigines for aggressions upon settlers or others’—said
Mr Justice Cooper—‘no question can arise as to the right to try
British subjects for aggression upon the aborigines, and I hope
the law will never be found wanting in strength to avenge their

wrongs.’ 31

Cases in which natives were involved were not very numerous,
but from time to time dissatisfaction was expressed at the
prosecution and trial of uncivilised Aboriginals.

‘When a native is charged with a crime of the nature of which
he is ignorant, before a Court of whose jurisdiction he knows
as little, the solemn forms and legal paraphernalia of the trial
look painfully like a farce, and the sentence, inevitable

according to law, is preposterous according to common sense.’
52

No person of common humanity could look indifferently upon a
scene such as that described in the following extract from the Register,
relating to a native brought from Rivoli Bay to stand his trial in the
Supreme Court on a charge of sheep stealing:

‘The prisoner wore a wild and scared appearance. The
adventures of the last few days must have been strange to him
indeed. The firearms of the white men—the chain with which
he was bound—the sea-voyage—the buildings at the port and
city—and now the justice-room, on every object of which he
gazed with looks of wonder; and handcutffs, too, annoyed him
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exceedingly, and he incessantly endeavoured to remove them.
He several times spoke and seemed most desirous of an
answer, but his language was wholly unintelligible to Mr
Moorhouse and the black policeman Jimmy, who addressed
him in various dialects. When brought to the bar he was

alarmed, and evidently thought summary punishment was to be

inflicted on him.” >

Eventually this poor creature had to be released and taken back to
the South East, as no-one was able to communicate with him.

In 1860 a Select Committee recommended that a protector of
Aborigines should be appointed with power to visit native tribes
periodically for the purpose of holding courts and dispensing justice,
in all except capital cases. To drag natives to the Supreme Court for
trial was denounced as an "expensive mockery"—a waste of public
money, the time of the Court and the labour of the police. A black
man was left to his savage habits, it was said:

‘... he is an outcast until he does something wrong; and then he
is instantly a privileged British subject—privileged to be tried

by twelve men sitting in a box, and to be sentenced by a Judge

whose words are incomprehensible’. **

Not only did the Aboriginal prisoners suffer but, if any native
witnesses were required to attend the Court, the only way to get them
there was to use force. As soon as a native found himself in the
custody of a policeman, he moved heaven and earth to escape, and
almost invariably native witnesses had to be put in irons and
handcuffs to prevent them from running away. The natural result was
that by the time they were called on to give evidence they were
frightened out of their wits and thought they were about to be
punished for some offence they had unwittingly committed.

The recommendations of the Committee were ignored and the
native problem was left slowly to solve itself. The Aboriginals were
never very numerous, and their numbers diminished owing to the
encroachments on their hunting grounds and consequent reduction
of their natural food resources, the effects of disease and vices
contracted from white men, and the disintegration of tribal life.
Those who survived became hangers-on on the outskirts of
civilisation, broken in spirit, who were seldom guilty of any serious
offences.
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John Upton’s portrait of Sir Robert Torrens ca. 1880 (NLA)
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o George Frederick Dashwood, ca. 1850 (State Library of South Australia — B 31064)

e Custom house etc Port Adelaide (State Records/Department of Administrative and
Information Services, Building Management - GRG 38/58 12/4)
Chapter 6.2
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Collection, State Libraty of Victoria — IAN01/01/91SUPP/12)

o Cornish miners, Burra, ca. 1870 (State Library of South Australia — B 46012)
o Adelaide Town Hall, ca. 1866 (Adelaide City Council Archives — 44T.A. 203)
890



o Jobn Michael Skipper, 1863 (State Library of South Australia — B 7028)
o Wool sconring plant, ca 1870 (State Library of South Australia — B 542)
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Endnotes

Presumably when Hague completed his manuscript in 1936 he had a complete (or very near
complete) set of endnotes. Unfortunately, with the passage of time, a significant number of those
references have been lost. The listing presented here was compiled from existing copies of the
manuscript. Where practicable additions have been made but the notes remain incomplete.

The abbreviations used in the endnotes are as follows:

AGL — Attorney-General’s letter books (Archives)

AGP — Attorney-General’s papers (Archives)

CLCO

CLO — Colonization Commissioners’ letters to officers in S.A. (Archives)
CO - Colonial Office records (Records Office, London)

CRJ

CRSA — Correspondence relative to S.A., published by the House of Commons, 1841
CS — Colonial Secretary

CSL — Colonial Secretary’s letter books (Archives)

CSMisc

CSP — Colonial Secretary’s papers (Archives)

ECM — Executive Council minutes

GHD

PRSA — Public Records of S.A.

RC — Resident Commissioner

RCL — Resident Commissioner’s letter books (Archives)

RSC
RSCD
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31. Adelaide Chronicle, 24/3/1840

32. A. Tolmer, Reminiscences of an Adventurous and Chequered Career at Home and at the Antipodes,
(London: Sampson Low, Marston, Searle & Rivington, 1882 L.pp.180-181

33. Ditto, I.pp.188-189

34. See, for example, Register, 19/9/1840; Thomas, pp.164, 168

35. GHD, CO to Grey, 14/12/1841

36. CSP, 383Y2/1847 (Judge to Governor)

37. Supreme Court Misc Papers (Archives) (Advocate-General to Colonial Secretary,
16/10/1846, and memo by Judge)

38. "Suggestions with reference to the practicability of improving the moral and social
condition of the aboriginal inhabitants of Australia" by Captain George Grey, quoted
Register, 18/4/1840

39. Southern Australian, 12/10/1841

40. PRSA, Report from Cooper | to Governor, 11/11/1842; SA, 10/3/1843; R. 18/3/1848

41. Honorary Magistrate, October 1905, p.58

42. Hodder, 1.p.133; SA, 10/2/1843

43. GHD, CO to Grey, 5/7/1843

44. Kathleen Hassell, The Relations between the Settlers and Aborigines in South Australia 1836-1860
(Adelaide: Libraries Board of S.A., 1960)

45. Judges Letter Book, Cooper | to Governor, 1/4/1848

46. GHD, CO to Young, 29/11/1848

47. Register, 25/11/1846, 28/11/1846

48. Register, 13/5/1851,16/5/1851, 20/5/1851

49. Register, 17/5/1851

50. Southern Australian, 16/3/1847

51. Adelaide Chronicle, 4/11/1840

52. Register, 28/5/1853

53. Register, 18/5/1845

54. Register, 18/3/1865

Chapter 12

Encyclopaedia of the Social Sciences, IX.p.130

Register, 23/7/1856

Register, 18/6/1836

A355/B5, Fisher to Colonisation Commissioners, 1/6/1837
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25.
20.
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31.
32.
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34,
35.
30.
37.
38.
39.
40.

CS, 5530/1841

CS, 464/1837, Fisher to Hindmarsh, 19/12/1837

Register, 29/12/1838

Government Gazette, 10/10/1839

CLO, 6/7/1839 (to Gawler); CRSA, SA Commissioners to CO, 11/12/1840

. Register, 14/9/1839, 9/11/1839; Adelaide Chronicle, 19/8/1840

. Supreme Court Misc Papers (Archives), W.A. Poulden to Cooper |, 2/5/1839
. Southern Australian, 23/1/1840; R. 25/1/1840

. CS, 1/1841, 68/1841

. CS, 385/1841, 5530/1841

. GHD, Grey to CO, 15/11/1843

. Observer, 15/7/1843

. Observer, 14/3/1846

. GHD, Grey to CO, 15/11/1843

. CSP, 1213'2/1851

. Judges Letter Book, 2/2/1852 (in reply to scheme put forward by Worthington—see

Supreme Court Misc Papers, Archives)

CSP, 1130/1852, Hanson to Colonial Secretaty

Judges Letter Book, Cooper to Governor, 7/12/1852

AGIL, 8/6/1853 (to Colonial Secretary)

AGIL, 16/5/1863 (to Colonial Secretaty)

Register, 8/5/1856

D. Kerr, The Principles of the Australian Land Titles (Torrens) System, 1 (Sydney: Law Book
Co., 1927)

Southern Australian, 17/10/1843

A. Forster, South Australia, (.ondon: Sampson Low & Marston, 1866) p.219
Register, 1/6/1857

Register, 16/8/1856

Register, 21/11/1856

Archives 93, Letter from R.R. Torrens to W.H. Burford, 17/9/1875
GHD, MacDonnell to CO, 11/2/1858,9/7/1858, 17/5/1859

Way Papers (Archives), 308/7, S.A. Way to Wenman, January 1858
Register, 29/1/1858, 2/2/1858; GHD, MacDonnell to CO, 17/1/1860
GHD, MacDonnell to CO, 17/1/1859

Ibid

GHD, MacDonnell to CO, 19/6/1860

GHD, MacDonnell to CO, 18/12/1861

Harrison, pp.114-116

Chapter 13

1.
2.
3.

CS, 2/1837
CSMisc, Tender of 10/6/1837
Archives, A542/B8 (Colour Sergeant of Marines to Finance Committee, 31/5/1837,
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seeking extra pay for looking after prisoners on the Buffalo as follows: January, five;
February, one; March, eight; April, three; May, 12)

Rudall, An,

CSL, 7/6/1837, CS to Captain Mitchell

J. Blacket, History of South Australia (Adelaide: Hussey & Gillingham, 1911) p.153
CSMisc (Petition); CS, 1/1838

T.H. James, Six Months in South Australia (LLondon: J. Cross, 1838) p.53

CS, 17/1838; Hawker, 1st Series, p.9

. Register, 12/1/1838

. CS, 143/1838 (Shetiff to CS, 2/7/1838)

. CS, 223/1838 (Sheriff to CS, 22/10/1838, and minute by G.M. Stephen)
. CS, 21?/1838 (Sheriff to CS, 2/11/1838)

. CS, 162/1838 (Report by Sheriff, 5/8/1838)

. Southern Australian, 1/12/1838

. CS, 22/12/1838 (Sheriff to CS)

. CS, 2?2/1838 (Inventory dated 23/11/1838)

. Archives, A294/B4 (Sheriff to CS, 9/7/1838)

. CS, 144/1838 (Shetiff to CS, 5/7/1838)

. Southern Australian, ?7/?/1839

. Register, 4/5/1839

. |indecipherable] (Gawler to Hill, 8/4/1839)

. [indecipherable]

. Southern Australian, 30/1/1839

. CSL, 28/8/1839 (to Sheriff)

. Southern Australian, 29/5/1839

. Adelaide Chronicle, 14/4/1840; RSCD 315

. Southern Australian, 7/5/1840

. Southern Australian, 22/5/1840

. CLCO (Atrchives 667) p.94, 17/8/1841

. Southern Australian, 10/7/1840; CS, 80/1841 and 107/1841
. Southern Australian, 10/3/1841

. CS, 80/1841

. CS,107/1841

. Harrison, pp.34-35

. CS, 151/1841; CS, 9/2,/1843, Shetiff to Private Secretary
. South Australian Government Gazette, 22/4/1841

. Luke XIV.28

. CS,15/1/1842

. Blacket, p.153

. South Australian Government Gazette, 22/4/1841

. PRSA 116, Grey to Lotd John Russell, 10/11/1841
. CLCO (Atrchives 667) 28/3/1843

. Register, 23/4/1856 (Supreme Court, Torrens v. Baker)
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53.
54.
55.
56.

57.
58.
59.
60.
61.
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63.
64.
65.

66.

Register, 8/7/1856 and subsequent days
Register, 17/7/1856 and 2?/7/1856
1857 Hansard 272

1857 Hansard 339

1858 Hansard 335,442

Register, 14/3/1840

Archives, CSP, 404/1840; SA, 19/3/1840, 2/4/1840

CSMisc, Blue Book 1840, p.193
CSP, 480,/1840, 507/1840, 545/1840
CSP, 474/1841 and 504/1841

to 12/7/1856

PRSA, Grey to Lotrd John Russell, 4/7/1841

Archives 667, p.94, Colonisation Commissioners to CO, 17/8/1841; Rudall, An., CO to

Governor, 13/9/1841

Blue Books 1840 and 1841, CS, Sheriff to CS, 18/11/1841

CS, Sheriff to CS, 14/10/1841
Honorary Magistrate, October 1905, p.58

CSP, Sheriff to CS, 31/5/1842; CSP, 585/1850; PRSA, p.276

CS, 353/1841

Blue Book 1847, p.219

CSP, 1057/1845 and 1510/1845
CSP, 1428/1848

CSP, 1868/1848; CSL,, 29/12/1848 (to Advocate-General); CSP, 167/1850; Register,
21/7/1849, 25/7/1849; CSP, 336/1850, 419/1850, 338/1851

CSP, 759/1852
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Index

n = note p = picture

Aboriginals

Acts

-alcohol — 756, 761

-application of English law — 96, 757-759, 761, 764-769, 771, 774-776

-native law — 774-776
-crimes — 564, 758, 761, 762-763, 768, 773-774
-murder — 564, 758, 762-763, 768
-murder of aboriginals — 774
-crimes against — 760
-murder — 760, 765-768, 776 (776n)
-evidence and oaths — 763, 770-773
-occupation of land and property rights — 751-752, 753-754
-prisoners — 808
-protection of — 27, 753, 755
-relations with settlers — 756,757-758, 759, 761, 762, 771
-trials — 763, 770, 772, 776-777

Imperial
21 Jas I c16 (Limitations) — 201
16 Charles II ¢7 (Gaming) — 200
2 Wm & Mary ¢5 (Distress for Rent) — 200-201

4 Anne c16 (Perpetuation & Amendment of Acts) — 201

9 Anne c19 (Gaming) — 200

4 Geoll c26 (Proceedings in Courts of Justice) — 394-395

22 Geo III ¢75 (Colonial Leave of Absence) — 348-349, 354-355, 454, 467-468, 472-

473,497, 524
4 Geo IV ¢96 (Justice, N.S.W.) — 258-259

9 Geo IV ¢83 (Australian Courts) — 259, 277, 283-284, 291-292

10 Geo IV c22 (Swan River Colony) — 404
3 & 4 Wm IV c42 (Civil Procedure) — 200

4 & 5 Wm IV ¢95 (Foundation Act) 1-8, 17-20, 22-32, 81-84, 94,95,97-100, 121, 131-
141, 153-154, 197-200, 259, 266, 404-405, 634, 751, 780 (9-16 p)

5& 6 Wm IV c54 (Marriage) — 261

1 & 2 Vic c60 (South Australian Government) — 138-141, 153, 200, 404, 634

5 & 6 Vic c61 (South Australia) — 210-211, 534, 634

5& 6 Vic ¢76 (Australian Constitutions) — 257, 273-274, 276, 277, 338, 342-343, 365-
366, 373

6 & 7 Vic c22 (Colonies Evidence) — 772

7 & 8 Vic ¢74 (Australian Constitutions) — 273-274, 373

9 & 10 Vic ¢91 (Crown Appointments, Colonies) — 362

12 & 13 Vic ¢96 (Admiralty Offences Colonial) — 534

13 &14 Vic ¢59 (Australian Constitutions) — 257, 259, 273-274, 278, 338, 343-344,
347, 366,367, 372-373,376, 405, 634



15 &16 Vic ¢86 (Court of Chancery Procedure) — 548

16 & 17 Vic ¢76 (Common Law Procedure) — 548, 550

17 & 18 Vic ¢125 (Common Law Procedure) - 618

25 & 26 Vic c11 (Australian Constitutions) - 344

26 & 27 Vic c76 (Colonial Letters Patent) — 362

26 & 27 Vic c84 (Colonial Acts Confirmation) — 370-372, 374, 382, 387

28 & 29 Vic c63 (Colonial Laws Validity) — 398, 417-421, 451, 458, 480, 486, 655
(423-425 p)

63 & 64 Vic c12 (Constitution) — 668

South Australia

consolidation and codification — 214-217, 547

Customs (in total) — 300, 386

drafting — 212,213,530

first — 205-208, 530

enacting preamble — 96-99, 647-648

Master and Servant (in total) - 689

Scab in Sheep (in total) — 209, 689 (209 n)

1 of 1837 (7 Wm 1V) (Courts of Sessions) — 670-671, 678, 679, 680

1 of 1837 (1 Vic) (Juries) — 553-554

2 of 1837 (7 Wm IV) (Juries) — 553

2 of 1837 (1 Vic) (Magistrates and Justices) — 96, 672

5 of 1837 (Supreme Court) — 96, 177, 355, 530-534, 542, 562, 605, 613, 614, 618,
021-623, 631-632, 634, 637

2 of 1839 (Licensing) — 801

1 of 1840 (Magistrates) — 802

3 of 1840 (Prisons) — 806

4 of 1840 (Common Gaol) — 806

6 of 1840 (Gaols) — 807-808

10 of 1840 (Juries) — 199, 554

12 of 1840 (Sheriff) - 564

1 of 1841 (Insolvent Debtors) — 536-537, 619

6 of 1842 (Justices of the Peace) — 678

8 of 1841 (Registration of Deeds) — 364-367, 371, 374, 420-421, 656, 786-787

7 of 1842 (Quarter Sessions) — 260, 678

12 of 1843 (Registration of Deeds) — 734, 785

12 of 1843 (Juries) — 554, 720

15 of 1843 (Conveyancing) - 786

6 of 1844 (Supreme Court Amendment) — 186, 612, 614

8 of 1844 (Aborigines’ Evidence) - 772

19 of 1844 (Police) - 684

6 of 1845 (Legal Profession) — 590, 728, 730, 732

14 of 1845 (Supreme Court) — 569

3 of 1848 (Aboriginal Witnesses) — 773

5 of 1848 (Supreme Court Rules) — 543-544

9 of 1848 (Limitation of Actions) — 201

3 of 1849 (Criminal Law) - 695

9 of 1849 (Justices) - 695

10 of 1849 (Supreme Court) — 544
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11 of 1849 (Adelaide Municipal Council) — 705

12 of 1849 (Supreme Court) — 177-179, 355

15 of 1849 (Justices) — 695

2 of 1850 (Supreme Court Rules) — 544-545

5 of 1850 (Small Debts) — 695

6 of 1850 (Justices) — 695, 696

7 of 1850 (Coroner) — 695

1 of 1851 (Legislative Council) — 375-376, 382-383

3 of 1851 (Judges’ Salaries) 356-357

20 of 1851 (Education Act) — 326

3 of 1852 (Police) — 702

10 of 1852 (Grand Juries) — 260, 270-271, 297, 386-387, 388, 430, 445, 448, 453, 558

— (see also Invalidity — repugnancy — Grand Jury)

16 of 1852 (District Councils) — 326

5 of 1853 (Supreme Court) — 239-242, 246-247, 550

6 of 1853 (Claims Against the Government) — 805

14 of 1853 (Equity Procedure) — 551

24 of 1854 (Customs) — 280

2 of 1855-56 (Constitution) — 228-229, 284, 309, 315, 326, 335, 343-344, 347, 354-
356, 363, 364-367, 369, 372-377, 380, 382-383, 394, 395, 396, 405, 433-434, 625,
028-631, 632, 635, 637-638, 639, 648, 653, 720-721, 725

10 of 1855-56 (Electoral) — 284, 342-344, 362-363, 369, 375-376, 382

24 of 1855-56 (Supreme Court Procedure) — 484, 552, 617, 618, 623, 625, 630, 632-
033, 634-635, 644, 651

31 of 1855-56 (Supreme Court) — 183-184, 332, 355-356, 531, 552, 618, 621, 623,
628, 630, 632, 634, 643, 659

14 of 1857-58 (Insolvency) — 539

15 of 1857-58 (Real Property) —189, 253-257, 264-283, 290, 297, 311-312, 320-321,
337, 348, 364, 365, 367, 371, 373-374, 377, 382, 520, 626-628, 630, chapter12

18 of 1857-58 (Convicts Prevention) — 338-340

13 of 1858 (Third Judge and District Courts) — 445, 600-601

14 of 1859 (Notaries Public) — 748

21 of 1859 (Insolvency) — 539

23 of 1859 (Commissioners for Affidavits) — 749

11 of 1860 (Real Property) — 266, 270, 272-273, 626, 646, 795

16 of 1860 (Insolvency) — 539-540, 620

5 0f 1861 (Court of Appeals) — 643-647, 657-659

11 of 1861 (Cooper’s Pension) — 191

15 of 1861 (.ocal Courts) —297, 400-419

20 of 1861 (Electoral) — 342-343, 362-364, 367-369

22 of 1861 (Real Property) — 794-795

1 of 1862 (Juries) — 559

14 of 1862 (Distress for Rent) — 200

23 of 1863 (Northern Territory) — 386

11 of 1866-67 (Third Judge and District Court) — 461-462

20 of 1866-67 (Equity) — 478, 479-480, 514, 553

27 of 1862 (Deeds Registration) — 364-368, 371, 387, 420-421, 652, 656

15 of 1865 (Court of Appeals) — 649-651
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2 of 1866 (Members of Court of Appeals) — 664
2221 of 1935 (Registration of Deeds) — 785
2253 of 1935 (Supreme Court) — 605, 668
Adelaide City and Port Railway Company — 740
Adelaide Local Court — 406-407
Adelaide
-site — 40-43
Adelaide Gaol — 13 whole chapter (790 np, 803 p, 805 p, 810 np)
-Aboriginal prisoners — 808
-conditions — 807, 808-809
-debtors — 802, 803, 807
-early structures and conditions — 798-802
-female prisoners - 807
-planning and construction — 802-804
-prison labour — 800, 806-807, 808-809
Adelaide Tavern — 130
Adelaide Times - 238
Adelphi — 3 (np)
Advocate General — 709-719
Alligator (ship) — 118
Andrews, Richard B. — 235, 243, 3806, 457, 485, 499, 519-520, 540, 667, 721, 732, 746 (235 np)
Angas, George Fife —31, 35, 59, 63, 65, 187, 212, 215, 286-287, 294, 316, 458, 620, 649-650, 754
(35n /294 p)
Ashton, William B. — 577, 798, 801 (799 np)
Assistant Crown Solicitor — 713-714
Atherton, Sir William — 345-349, 640 (345 n)
“Attorneys’ Monopoly Act” — 727-728
Attorney General — 426, 427-428, 453, 513, 520, 720, 722-725
-duties and powers — 4206, 427-428, 453, 513, 520, 722-723
Auld, Patrick — 371-2 (np)
Ayers, Henry — 152, 216, 314, 725, 798, 804 (152 np)

Bacon, Anthony — 5

Bagot, Chatrles H. — 214, 590, 591, 620 (214 np)

Bagot, John T. — 242, 394, 500-501, 519, 721 (242 n)

Baker, John — 215, 242, 249, 327, 458, 495, 527, 664-665, 721, 746-747 (215 n)
Bakewell, William — 241-242, 320-321, 393-395, 483, 741 (320 np)

Barrow, John H. — 244, 247-248, 311, 333, 641 (244 np)

Barry, Sir Redmond — 213, 558-559, 733-734 (213 np)

Bartley, William — 248, 566-567, 734, 737, 791 (566 n)

Bayne, Fred — 563, 581

Beauclerk, Aubrey — 58

Berkley, Captain — 74

Belt, William C. — 320, 482, 494, 503, 519, 630, 655, 662, 741, (482 np)
Bernard, Robert — 118-119, 145-146, 156, 159-160, 161, 167, 171, 209, 709-710, 711, 727, 781
Bernard, William — 713, 714

Blenkinsop, John W. — 92-94, 103-104 (106 np)

Blyth, Neville — 403-404 (np)
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Bonney, Charles — 4006, 685 (685 np)
Boothby Benjamin — 153, 180, 181, 184, 188, 191, chapter 5, 534-535, 551, 594, 618, 625-629,
032-634, 641-642, 643, 653, 656-657, 661, 663, 703, 732, 746 (221 p, 474 p)
-acting Chief Justice — 230-231, 334
-appointment as judge — 219
-arbitration — 241, 400
-Chief Justice, claim to office — 321, 331 (see also — Invalidity — appointment of judges)
-conflict with bar — 237, 239-240, 409-410, 412-414, 515
-Boucaut — 235-2306, 661
-Gwynne — 249-250
-Stow — 40, 428-433, 436-441, 443, 464, 661-662
-Constitution Act, opposition to — 228-229
-death — 528
-description and character — 219-224, 311, 527
-early life and career — 219
-family — 223, 224 (np)
-Glen (home) — 225 (508 np)
-infrastructure schemes — 227
-juries
-directions and dealings — 232-233, 237, 239-241, 243-244, 245-246, 400, 426, 559
-grand juries — 225-226, 435-4306 (see also: Invalidity — repugnancy — grand jury)
-trial by jury — 226
-prejudices and bias — 227, 233, 393, 395, 452, 466-467, 502, 513, 515, 525
-public criticism and reaction — 234, 306, 377
-publications — 219 (218 p)
-Queen’s Counsel, licensing etc — 429-430, 465
-Regzster — 238-239
-relations/conflict with judiciary — 321, 332-3306, 449, 453-454, 513-514, 515-519
-Cooper — 321, 449
-Gwynne — 386, 513-514, 515-519
-Hanson — 332-3306, 449, 453-454, 513-514
-Hinde — 521-523
-removal from office
-amoval — 525-528
-first attempt, committees and parliamentary addresses — 253, 286-319, 337, 344-351
-second attempt, parliamentary addresses — 448-449, 462-463, 467-473
-third attempt, inquiry — 472, 473, 496-498, 502-507, 509-528
-salary — 224-225, 284-285
-senior judge, title — 362
-special commission(s) to prevent him sitting on criminal cases — 445, 461, 475-478, 484,
485-486
Boothby, Benjamin (Junior) — 223
Boothby, George — 525 (511 n)
Boothby, Joseph G. — 509, 511(511 n)
Boothby, Josiah — 223 (361 np)
Boothby, William R. — 223, 565-566 (566 np)
Borrow and Goodiar, building of Gaol and litigation — 804-806
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Boucaut, James P. — 197, 235-236, 386, 393, 395, 403, 400, 426-428, 433, 444, 445, 446-447, 448-
451, 452, 454, 461, 463, 484-485, 497, 519, 553, 560, 649, 665-668, 723, 741, 749 (235 n, 442 p,
498 p)

British Guiana, case and pamphlet — 464-465, 507 (464 n)

Brook, James — 453 (np)

Brougham, Lord — 153 (n)

Brown, John — 25, 26, 30, 31, 32, 46, 47, 48, 68, 72-73, 74, 86-90, 92, 101, 108, 112, 114, 132, 143,
144, 145, 160, 322-323, 326, 751 (25 n 323 p)

Bruce, - 406-407

Buftalo (ship) — 29, 32, 34, 35, 36, 65-606, 68, 73, 76, 94, 109, 205, 530, 798, (33 n)

Buller, Chatles — 324

Bulwer, Sir Henry — 58 (n)

Burford, William H. — 215, 261, 724, 792 (215 np)

Burra — 690

Butler, Captain G.V. — 691

Byles, Sir John B. — 109 (n)

Campbell, Sir John — 83, 153-154
Cardwell, Edward — 359-360, 417-418 (359 np)
Carnarvon, Lord — 462-463, 467, 470, 473 (462 np)
Cases
-Angas & ors (trustees of the SA Co.) v Duff — 612-613
-Archer v Thoume Moulin & Co. — 613
-Auld v Murray — 371-377, 380, 382, 385
-Bank of Australia v Nias — 260
-Bank of SA v Osborne — 201
-Bishop of Adelaide v Corporation of the City of Adelaide — 171, 187-188
-British Coal Corporation v King — 621
-Brooks v Bedford — 202
-Bruce v Hagen — 618-619, 642-643
-Cherry v Colton — 602-603
-Copeland v Wentzel — 427, 430, 439-440, 658-662
-Corporation of Adelaide v Peryman — 250
-Crittenden v Smith — 202-203
-Dashwood v Cleve — 280
-Dawes v Quarrell — 404-407, 409-412, 416, 417, 418, 649-652, 663
-Delohery v Permanent Trust Co. — 196
-Driffield v Torrens — 364-368, 371, 387
-Dunn v Collins — 203
-Elder v Galbraith — 482
-England v Coulthard — 488
-Englebrecht v Sutherland — 485
-Ex parte Manford — 320
-Ex parte Phillis — 320-321
-Ex parte Prankerd — 270
-Galbraith v Elder — 466-467, 515, 519, 525
-Grey v South Australian Banking Co. — 239
-Guthrie v McEllister — 338
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-Hall v Commissioner of Crown Land — 386
-Harrald v Carruthers — 412-417, 653

-Hill v Kingsmill — 202

-Humberstone v Douglas — 386

-Hutchinson v Leeworthy — 254-256, 266, 276
-Hutchinson v Torrens — 254

-In re Baigent — 396

-In re Longson — 619

-In re Rodgers — 479

-Jeftries v Field — 204

-Johnson v Torrens — 253-254

-Leake v Sutherland — 602-603

-Liebelt v Hunt — 280

-Lloyd v Kelly — 620,625

-Lord Lilford v the Attorney-General — 222
-Lyons v Winter — 197

-MacDonald v Galbraith — 466-467
-McEllister v Fenn — 271-280, 289, 316, 374, 376, 401, 647, 656
-McCaull v Clarke — 602-603

-Martin v Elliott — 377

-Milner Estate case — see separate entry
-Moonta Mines case — see separate entry
-Murray v Varley, Murray v Ridpath — 418-419, 653 (654 p)
-Payne v Dench — 270, 284, 401, 626-636, 639, 640-642, 6406, 647, 648, 656 (727 p)
-Platt v Stocks — 245-246

-Popham/Mara case — see separate entry

-R v Baker — 531

-R v Foster — 338

-R v Green — 428-433

-R v Hart — 385-386

-R v Hibbart — 426-428, 446-447

-R v Hughes — 485

-R v Johnes — 466

-R v Manning — 397

-R v Nethery — 386, 435

-R v Neville — 400-402, 403

-R v Paxton and Ors — 168-171, 182, 720 (182 p)
-R v Preston — 270, 387, 435 (460 p)

-R v Seller — 520

-R v Turner — 249-250

-R v Wilson — 444-445

-Re Ware: ex parte Bayne — 387

-Ridpath v Murray — 652, 653-655, 659, 663
-Rusden v Weekes — 282, 292

-Ryan v Stephens — 171-172

-Saunders v Newenham — 614

-Smith v Bewes — 266

-South Australia v Victoria — 196-197
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-Stephen v Wilson and MacKinnon — 164-165
-Stephens v Wright — 94-95, 105, 532

-Stone v Stone — 491

-Thompson v Simpson — 412, 417

-Tilt v Rutland — 543

-Van Sommer v Stephens — 328

-Varley v Murray — 652, 663

-Walsh v Goodall — 420-421, 652, 653, 656-657, 662 (604 np)
-White v McLean — 197

-Whicker v Hume — 195

-Wood v Lowe — 618, 620, 623

-Wright v Lindsay — 481-482

Charter of Justice — 186-187

Clark’s Colonial Law — 98

Cleland, - 593, 594

Clerk of the Peace — 711-712, 713

Collier, Sir Robert — 380-383 (380 np)

Colonial courts, difficulty of practice — 544-545

Colonial Office — 2 22, 24, 25-29, 87,93, 132, 143, 172, 181, 362, 397, 463, 534, 751, 768

Commissioners for affidavits — 749

Conveyancing — 727, 779-796 (passim)

Convicts — 19, 562

-Western Australia — 338 (n)

Cooper, Sir Charles — 1, 141, 147, 150, Chapter 4, 225, 229-230, 251, 265, 273, 280, 296, 298, 300,
311, 320-322, 387, 449, 490, 518, 532-533, 534, 542-543, 550-551, 555, 558, 559, 575, 578, 599,
611-613, 614, 618-619, 625-626, 629, 635, 639, 647, 648, 676-677, 679, 680, 682, 685, 694, 701-
702, 703,722,727, 728, 730, 731, 734, 736, 739-740, 748, 763, 765, 768, 773-774, 782, 785-787,
791, 805 (1655 p, 193 p)

-description and character — 152-154, 195, 321
-early life and career — 153

-knighthood — 188

-pension — 190-192, 322, 331-332, 335

-salary — 184-187

Coromandel (ship) — 205 (n)

Corporation Court (Adelaide) — 677-678

Cotter, Thomas Y. — 74

Council of Government — 96-98, 134-139, 210-212

Court of Appeals — 172, 409-411, 421, 427, 454, chapter7

-abolition — 664-665, 667-668
-constitution — 605-6006, 611-612, 614-615, 619, 652
-first appeal — 607
-intercolonial court — 615-617, 620-621, 624, 642, 649, 656, 665-667
-jurisdiction — 605, 612-613, 617-618, 619-620, 622-624, 634-635, 649, 650-651, 656, 668
-question of existence — 611-612, 618, 625, 628, 650, 653, 655
-rules — 610, 652-653
Courthouses
-Gilles Arcade — 575-576, 579-583 (580 np)
-inferior courts — 706-707 (700 np)
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-Victoria Square — 575, 579, 583-587, 706 (406 np, 574 np, 584 np, 588 np)
-Whitmore Square — 185, 576-578

Courts of General or Quarter Sessions — 670-672, 676, 678-680, 694, 696
-jurisdiction — 670-671, 676, 678, 680
-rules — 670, 679

Courts of Petty Sessions — 670-671, 672
-jurisdiction — 670-671, 672

Crawford, George J. — 177-180, 187, 510-511, 545, 557-558, 585, 590-591, 596, 614, 701-702,

731, 734,737,743 (178 p)
Crown Solicitor — 709, 716, 717,718, 719
Cuba (ship) — 324 (np)

Daly, Sir Dominick — 189, 216, 335-337, 344, 350, 359, 362-363, 367, 369-371, 378, 380, 390, 397,
398, 407-409, 419, 451-452, 454-455, 458-459, 463, 467, 468, 469, 473, 509, 511, 512, 523, 528,
051-652, 655, 662, 668 (189 n 336 p)

Daly, John G. — 409-411, 653

Darling, Sir Ralph — 258-259

Dashwood, George F. — 533-534, 685, 687-688 (534 np)

Davenport, Sir Samuel — 287 (np)

Death sentence — 23

Deeds, registration of — 779-796

-early systems and bills — 780-788

Dogcarts — 285 (n)

Douglas, Captain William B. — 386 (n)

Downer, Henry — 498, 519, 540

Dry Creek prison — 445-446 (np)

Duffield, Walter — 351-352, 806 (352 np)

Duncan, Dr Handasyde — 687-688 (np)

Durham, Lord — 324

Durham Report — 324 (n)

Dutton, Charles C. — 563-564, 798, 799, 800-801

Dutton, Francis S. — 289, 311-312, 593 (289 n)

Elder Stirling and Co. — 392, 640
Elder, Sir Thomas — 452, 466-467, 525 (467 np, 708 np)
Elliott, T.F. — 184
Emigration — 28
Emigration Agent, appointment, duties etc. — 86-90
Encounter Bay — 92-94, 103, 689, 754, 758 (93 p, 103 p )
English law, application in South Australia — 195-205
-‘beyond the seas’ — 201
-criminal law — 213
-‘market overt’ — 203-204
-‘timber’ — 202 (p)
-watercourses — 202-203
Everard, George C. — 74
Executive Council — 467, 468-469, 611, 628-638, 648
Eyre, Edward J. — 688, 770-771 (689 np, 770 p)
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Felony, extent of term — 401-403

Fenn, Charles — 243, 280, 291-292, 293, 337, 371-374, 591, 628, 629-630, 642-643, 735, 741

Finnis, Boyle T. — 48, 121-122, 290, 310, 327, 329, 593, 597, 605, 621, 684-685 (122 np)

Fisher, Sir James H. — 206, 29, 30, 31, 35, 38-41, 43, 49, 68, 71, 72, 80, 86, 88-90, 92, 94, 95, 98, 99,
109, 112-114, 116, 118, 121-124, 132, 144, 145, 171, 203-204, 238, 264, 287, 333, 362-364, 368,
550, 567-568, 575, 577, 581, 591, 613, 686, 720, 730, 732, 734, 735, 737, 738, 779-780 (29 np,
363 p, 737 p)

-description and character — 38-39, 45, 362-363
-Registration bill — 779-780, 783

Follett, Sir William — 22

Forbes, Sir Francis — 258-259

Forster, Anthony — 311-312, 601, 788-789, 790 (311 np)

Freemasons Hotel — 179

Fremantle, Sit Thomas — 25

Freshfield, James W. — 25-26

Frome, Edward C. — 184

Gawler (town) — 688
Gawler, George — 117, 119, 140, 142, 143-145, 154, 159, 160, 161, 163, 165, 185, 198-199, 208-
209, 210, 566, 572, 589, 606-607, 675-676, 709, 710-711, 754, 759-760, 761, 765, 768, 780, 781,
800, 801, 802, 804 (118 p, 143 np, 760 p)
-union of powers of Governor and Resident Commissioner — 140
Gawler, Henry — 309, 724-725 (780 np)
Gazette and Mining Journal — 171
General Registry Office — 364-365, 371, 374, 377, 420-421
George, Henry (3" Earl Grey) — 186-187, 543, 569 (543n)
Gilbert, Thomas — 31, 32 (31 n, 32 p)
Giles, William — 687 (n)
Gilles, Osmond — 30-31, 48, 68, 78-80, 84-806, 89-90, 114, 124, 145, 146-147, 575, 615, (30 n,
78,79 p, 147 p)
-description and character — 78-79
Gladstone, William E. — 167-168 (np)
Glen Osmond — 467
Glenelg, Lord (Charles Grant) — 26-28, 35, 58, 62, 83, 109, 117, 751 (26 n)
Glyde, Lavington — 308, 312-313, 593 (308 n)
Gold rush — 181, 571-572 (571 p)
Gothenburg (ship) — 457, 572 (457 p)
Gouger, Robert — 5, 25, 30, 32, 48, 49, 59, 60, 68, 78-806, 96, 97, 105, 123, 132, 160, 207-208, 671,
748,807 (5 n, 83 p)
Gouger and Gilles fight — 78-86 (n)
Government Gazette — 208
Government, system of — 18-20, 23-30, 96-99, 131-141, 210-212
Government House — 142 (np)
Grand Jury
-abolition — 557-558
-first — 73-75 (77 p)
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Grey, George (Governor) — 168, 185-186, 210, 211, 212, 214, 538-539, 554-555, 565, 566-567,
568, 577-579, 580, 589, 590, 612, 613, 675, 678, 679, 680-682, 683, 684, 691, 713-714, 715,
768-770, 786, 804-805, 807(168 n)

Grey, Sir George — 27 (np)

Gwynne, Edward C. — 147, 171, 188, 215, 232, 241, 243, 245, 248-250, 253, 256, 265, 2606, 273,
280, 297-298, 300, 302, 311, 320, 328, 332-333, 334, 337-338, 365-366, 372-374, 377, 385, 380,
387, 394-395, 401, 402, 404-405, 407, 409-411, 418, 419, 445-446, 447, 475, 479, 480, 482, 483,
484, 485-487, 489, 491, 496, 501, 502, 505, 514, 515-519-522, 532, 5306, 540, 550, 553, 558, 581,
591, 601, 602, 627-628, 629, 630-632, 639, 643, 647, 655, 657, 662, 686, 727, 734, 735, 741,
742, 743-744, 791, 793-794 (147 n, 252 p, 477 p)

-appointment as a judge — 248, 249-250, 334, 359
-description and character — 248
-early life and career — 248

Hack, John B. — 43, 48, 65-66, 70-71, 74, 111, 160 (43 n, 71 np)

Hagen, Jacob - 590

Hall, George — 287, 288 (n)

Hanging — 127, 562-563 (563 np)

Hanson, Sir Richard D. — 61-63, 152, 153, 172, 181, 183, 216, 223-224, 225, 241, 242, 246-247,
248, 250, 261, 264, 266, 273-274, 279, 288-289, 291-292, 293, 295, 305, 313-314, 322-329,
332-337, 340, 342, 367, 376, 378, 384, 385-386, 387, 394-395, 3906, 398, 401-402, 405, 409-411,
413, 415-417, 418-419, 421, 447, 449, 461, 463, 475-478, 479, 480-481, 482, 484, 487, 489, 490,
492-493, 496, 500-502, 504, 514-515, 519-520, 521-522, 547-549, 550, 551, 577, 597-598, 600,
001, 614-615, 618, 630, 643-644, 655, 657, 686, 702-703, 719, 721, 722, 723, 734, 741, 787-788
(330 p, 477 p)

-appointment as a judge — 190-191, 322, 332-337, 342-348, 354-355, 356, 357, 358, 359
-description and character — 322, 323-324, 328-329
-early life and career — 322-328
-New Zealand — 324-326
-home — 341 (np)
-knighthood — 329
-political career — 324-327
-publications — 329

Hardy, Arthur — 711-712, 713, 732, 735 (711 np, 726 np)

Hare, Chatles S. — 180

Harrison, S.B. — 62

Hart, John — 725 (n)

Hateley, James — 798-799

Hawker, George C. — 555-556, 689 (555 np)

Hay, Alexander — 600 (np)

Hay, Robert W. — 24 (n)

Heligoland — 162 (n)

Hennis, Dr Peter — 52-55 (52 n)

Hill, John — 33 (np)

Hill, Sir Rowland — 26, 32, 62, 143 (26 np)

Hinde, William — 164, 291, 494, 500-502, 505, 519-520, 521-523, 572 (501 n, 523 p)

Hindmarsh, Lady Susannah — 120 (np)
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Hindmarsh, Sir John — 26, 30-32, 34-49, 68-73, 80-90, 92, 93, 96-101, 102, 105, 109, 112-114,
115, 116, 117-118, 162, 205-207, 208, 322, 323, 589, 671, 747, 755, 7506, 758-759, 779, 798
(37 np)

-description and character — 34-37, 46

-power to legislate — 97-99, 134, 138

-power to suspend and appoint officers — 80-90, 97, 131, 134-139
-relations with Jeffcott — 68-72

Howard, Reverend C.B. — 155, 160 (n)

Hubbe, Dr Ulrich — 538-539, 789, 791, 792 (538n, 789 p)

Hughes, Walter W — 392 (np)

Hutchinson, Young B. — 74, 89, 103-104, 122-124 (89 np)

Hutt, William — 62, 63 (n)

Ingleby, Rupert — 412, 414, 416, 419, 420, 444, 451, 452, 466, 498, 509, 511, 519, 591, 686
(412 np)
Insolvency
-1840s — 536-538
-Commissioners — 385, 539-540, 684
-Court — 385, 405-406, 539
Invalidity of acts — 284, 286, 291, 295-305, 320-321, 338-340, 342-347, 348, 354-358, 362-390,
400-421, 478, 479, 481-487
-absolute majorities in parliament — 363-365, 366-368, 381
-appointment of judges — 386, 475, 486-494
-Chief Justice (Hanson) — 354-360, 396, 463, 481-484
-Attorney-General — 386-387, 393-394, 395, 396, 433-430, 441,445, 466, 478-479, 499-500,
513, 520, 720
-discontinuity of legislation — 375-376, 382-383
-forwarding to Supreme Court — 277-278, 301, 340, 396
-power of Supreme Court to assess — 277, 290-291, 292-293, 295, 345
-power to constitute courts — 347, 400-419, 649
-local courts — 400-419
-repugnancy — 205, 257-269, 291-293, 295, 296-300, 307, 311, 339, 345-346, 367, 378, 379-
380, 381, 387, 388
-Colonial Office — 260
-Grand Jury — 260, 270-271, 297, 345-346, 387-388, 430, 679 (see also Acts-South
Australia- 10 of 1852)
-New South Wales — 258
-felonies — 401, 402
-reservation and assent of bills — 270, 273-277, 278, 280, 281, 282-283, 295, 301-302, 339,
340, 342-344, 345, 346, 348, 363-365, 366-368, 378-379, 380-381, 386, 648
-ultra vires — 265, 270-271, 295-296, 332, 338, 365, 372-373, 381, 382, 479
Isabella (ship) — 65-606, 68, 589

Jackson, John A. — 615-616 (np)

James, William — 747-748

Jetfeott, Sir John — 38, 49, chapter 2, 112, 542, 562, 575, 589, 779 (57 p)
-appointment as judge — 62, 64-66
-death and will — 103-105
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-description and character — 105 (50 p)
-dissatisfaction with South Australia and resignation — 101-102
-duel and trial — 52-56
-early life and career — 51-56
Jickling, Henry — 48, 49, 58, 60, 61, 76, 105, chapter 3, 160, 171, 536, 542, 570, 572, 576, 581,
006-607, 672, 727, 730, 734, 737, 763, 766 (110 np)
-appointment as judge — 108-109, 112
-appointment as master — 147-148, 149-150
-appointment as police magistrate and commissioner — 148-149
-description and character — 107
-early life and career — 107-108
-loss of judge’s office — 146
-public criticism — 130
-publications — 108
-retirement — 150
Johnson, Charles — 542, 581, 727
Johnston, - 90
Jurors — See Trial by jury and jurors

Kangaroo Island — 94, 111, 687 (111 p)
Kermode family — 66, 104-105
King William and Queen Adelaide — 21 (p)
Kingston, George S. — 26, 31, 48, 68, 72-73, 74, 112, 139, 322, 583, 606 (31 n, 606 p)
Klingender, Edward — 742 (p)
Kooringa — 597, 690 (597 np)
Land speculation — 780, 781
Land surveys and selection — 121-122
Lands Titles Commission — 297
Latin, use of — 394-395
Lang, William — 690-691
Law reform — 545, 550, 551-552
Law reports — see South Australian Law Reports
Law society — 581, 734-736
Lawrence, William J. — 248
Lefevre, James G.S. — 62 (np)
Legal costume — 742-745
-wigs — 179, 742-745
Legal profession — 727-749
-division of profession — 729-732
-numbers — 732
-public criticism — 741-742
-regulation — 728-729, 732-734
-admission of practitioners — 727, 728, 732-734
-unqualified persons — 728
Legislative Council, qualification of electors — 364-366, 371, 373
Letters Patent — 362
Libel cases — 122-126
‘Libel era’ — 171-172
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Light, Colonel William — 38, 40-41, 43, 48, 68, 74, 75, 94, 121, 754 (38 np)
Lipson, Captain — 2.3.7 / 7.4 / 8.18,37
Local and Insolvency Courts — 585-586, 672, 696-698, 700-704 (406 np, 700 np)
Local Coutrts — 377-378, 405, 406, 407

-Adelaide — 406-407

Sjurisdiction — 697-698, 704-705

~Willunga — 400-401
Lowe, C. — 216-217, 270-271

MacDonald, J.W. — 539-540, 581
MacDonald, Dr James — 687
MacDonnell, Sir Richard G. — 183, 189, 191-193, 220, 247, 267-269, 280-284, 304-305, 306-307,
309, 316-317, 321, 329-330, 334, 335, 342-344, 490, 535, 597, 598-600, 601, 616-617, 619-620,
023, 624, 625, 636-639, 642, 643, 645, 650, 748, 792-793, 794-795 (189 n, 281 p)
MacDougall, Archibald — 155-157
McEllister, Edward — 280, 289-290, 308 (271 n)
MclLaren, David — 70, 80, 81, 87, 114 (70 np)
Magarey, Thomas — 727 (np)
Magee, Michael (execution) — 127, 562-563 (127 p)
Magistrates Indemnity Bill — 403
Maguire, - 734-735
Mann, Charles (senior) — 30, 31, 48, 49, 68, 70, 79-80, 84-86, 88-90, 92-93, 94, 95, 96-101, 112-
113, 118, 123, 124-125, 143-144, 145, 147, 156-161, 205, 231, 248, 533, 539, 542, 567-570, 576-
577,581, 611, 672, 674, 718, 719, 727, 734, 735, 737, 758, 763, 765, 779 (30 n, 99 p)
-as a judge — 173-177, 181
-views on system of government — 131-141, 144
-resignation as Advocate General — 99-101
Mann, Charles (junior) — 412-413, 416-417, 553, 752-753 (413 np)
Manning house — 147 (n)
Maria / Milmenrura incident — 765-768 (np)
Marriage laws — 198-199
Marriage with deceased wife’s sister — 261-263 (np)
Martyn, M.J. — 181
Mayor’s Court — 705-706
Mew, Sergeant — 80, 798
Michie, Archibald — 383-385 (np)
Midlothian (ship) — 179
Mildred, Henry — 552, 558 (n)
Mills, Samuel — 392
Milne, Richard L. — 538
Milner Estate case — 154-161, 62, 64-65 (151 p, 158 p)
Mineral royalties — 168-171 (182 p)
Mitcham — 313-314 (np)
Mona Vale — 66, 105 (66 p)
Montefiore, Jacob — 59 (n)
Montefiore Hill — 59 (np)
Moonta Mines case — 392-396, 490-491, 500-502, 503, 5006, 513, 515, 520-521, 525
Moorhouse, Matthew — 289, 307 (289 np)
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Moorunde — 688

Morphett, George — 730

Morphett, John — 31, 64, 112, 160, 172, 174, 212, 262, 266, 286, 309, 322, 581, 596, 730 (31 n,
261 np)

Moulden, Thomas E. — 519 (np)

Mount Gambier — 602

Murray, Sir George — 152

Murray River — 104

Naming rights — 43-44, 72

Neale, William H. — 74

Neales, John B. — 600 (np)

New South Wales law, application in South Australia — 196-197, 201

-‘beyond the seas’ — 201

Newecastle, Duke of (Henry Pelham-Clinton) — 189, 191-192, 219, 270, 335, 342, 344, 349-350,
354, 362, 370-371, 624, 645-646 (191 n, 353 p)

Newenham, Charles B. — 563, 564, 565, 577, 597

Newenham W. — 566

Newgate Gaol — 19 (np)

Newland, R.F. — 688

Nicholls, John W. — 577, 727, 730, 742-743 (727 n)

Notaries public — 747-748

Observer — 171

O’Connell, Daniel — 56, 62, 64 (56 np)

O’Halloran, Thomas S. — 148, 169-170, 683-684, 766-768, 809 (170 np)
Ordinances — See Acts-South Australia

Ordinances and acts, nomenclature — 212

Ormsby, George — 74

Opverlanders — 201, 202 (np)

Palmer, George — 61

Palmer, Hamilton C. — 463-464, 505-506 (463 n)

Palmer, Sir Roundell — 345-349, 380-383, 528 (345 np)

Parker, Henry W. — 58, 60-61, 102, 453-454, 498, 509, 510-511, 517, 532, 539, 686, 734, 735, 739-
740, 741

Parkin, William — 216, 496 (216 n)

Pasquin — 478

Patteson, Justice — 54-55

Paxton’s Case — see Cases-R v Paxton & ofrs.

Pelham, Lionel J. — 572, 660, 749 (572 np)

Pettifogging — 675, 682

Phipson, John B. — 699

Police — 554-555 (514 np)

Police Magistrates — 671, 682-683, 702

Political representation — 210-211

Popham/Mara trials — 231-233, 239 (234 p)

Pork mystery — 122-124
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Port Adelaide — 40-41, 43, 687-688 (72 p, 532 p, 541 np)
-proclamation — 43-44, 72
Port Lincoln — 729 (np)
Poulden, W.A. — 577, 730, 737, 781
Privy Council — 135-137, 138, 359-360, 467-468, 488, 605, 621-624 (470 np)
Proclamation Day — 36
Protector of Aborigines — 69, 752, 753, 777

Queens/Kings Counsel — 745-747

Railways — 227 (n)
Real Property Act — See Acts-South Australia-15 of 1857-58
-memorial opposing — 267-270 (p)
-Commission — 794
Register — 26, 129, 145, 171, 238
Resident Magistrates’ Court — 416-417, 579, 581, 672-678, 680-682, 684, 685, 691-696, 698
-jurisdiction and constitution — 672-673, 674, 676-678, 682-683, 684, 685
-outside Adelaide — 687-691
-procedure and administration — 674-676, 680-681, 692-693
-rules — 673, 674-675, 682-683, 693
-statistics, 1840s — 681
Reynolds, Thomas — 457, 724 (457 n)
Richman, James H. — 714
Robe (town) — 602, 691
Robe, Frederick H. — 164, 167-168, 169, 170, 186, 326, 557, 569, 582, 590, 614, 714, 715-717
(172 n, 714 p)
Rogers, Sir Frederick — 344-348, 397 (397 n)
Rolfe, Sir Robert M. — 83, 153-154
Rounsevell, John — 455-456 (np)
Rundle, John — 64-65 (n)
Rundle Street — 204 (p)
Russell, Lord John — 768

Scott, William — 290 (n)
Self supporting principle — 19-20, 132
Sheep stealing — 397
Sheriff — 542, 564-565, 562-565
-early history and appointments — 562-564
-duties, restrictions, salary etc — 564-565
Short, Bishop Augustus — 187 (np)
Skipper, John M. — 581, 704 (704 np)
Smart, Samuel — 76, 122, 125, 562-563, 581, 727
Smillie, William — 164, 176, 177, 326, 544, 589, 609, 610, 681, 682, 684, 685, 694-695, 710-719,
730, 734,739 (176 n, 710 np)
Smith, Matthew — 533, 539, 581, 686, 687, 731, 735, 763 (686 np)
Solicitor General — 721
Solomon, Emanuel — 579-583
South Australian Association — 6
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South Australian Commission — 7-8

South Australian Commissioners — 17, 18-20, 23-31, 44, 406, 58, 94, 108, 114, 118, 121, 140-141,
266, 753-754, 764 (17 p)

-report — 18

South Australian Company — 31, 92-93, 94, 114, 141, 164

South Australian Law Reports — 572, 749

South Australian LLaw Society — See Law society

South Australian League for the Maintenance of Religious Freedom in the Province — 326

Southern Australian — 129-131 (128 p)

Spring-Rice, Thomas — 7 (n)

Stagg, Joseph — 576-577

Stanhope printing press — 133 (p)

Stanley, Lord (Edward G.S.) — 6-8, 164, 169, 260, 535, 539, 728-729 (6 np)

Stephen, Justice Alfred — 112, 115, 292, 567-568

Stephen, George M. — 115-119, 125-126, 1306, 143, 144, 154-165, 175-176, 328, 567-568, 589, 709,
715-717,719, 727,730, 737-739, 742-743, 799 (117 np, 163 p)

-description and character — 115-116
-later life — 162-165

Stephen, Sir James — 3-4, 6, 35, 38, 258-260, 532 (3 n)

Stephens, Edward — 41, 80, 95, 112 (95 np)

Stephens, John — 171 (n)

Stephens, Samuel — 43, 92, 94-95, 102, 112 (94 n)

Stevenson, George — 30-31, 34-35, 41, 68-70, 80, 94, 105, 111, 114, 122, 123, 124-126, 131, 158-
160, 161, 171, 205-208, 530, 738 (34 np)

Stevenson, Margaret — 207

Stirling, Edward — 287, 392 (287 n)

Stow, Augustine — 649 (np)

Stow, Randolph I. — 235, 237, 243, 289, 310, 367-369, 380, 385-386, 390, 398, 401, 402-403, 405,
413-414, 421, 426-433, 436-441, 443, 464, 465-466, 480, 488, 489, 490, 513-514, 520-521, 552,
629, 630, 643, 644-645, 653, 657, 658, 741, 746 (237 n, 431 p)

Strangways, Henry B.T. — 247, 2606, 433, 435, 456-457, 494, 505, 593, 594, 621 (247 np)

Strangways, Thomas B. — 74, 80, 81, 89, 94, 95, 103, 111, 114, 115, 118, 121, 122, 136, 575 (81 n)

Stuart, John W. — 74

Sturt, Charles — 139, 159, 161, 169, 568, 754 (139 np)

Supreme Court

-Circuit courts — 362, 596-603
-first — 601-602
-court documents — 673
-equity — 543, 545, 5406, 547, 550, 551, 553
-fees — 149-150, 572
-first trials — 73-76, 111, 124-126, 562, 575 (91 p)
-full court, dissenting opinions — 278, 301-302, 347
-judges
-inferior courts — 699-703, 704
-patronage — 185-186
-power to appoint — 530-531
-second judge, appointment of — 172-181, 692
-third judge, creation of office and appointment — 228, 242-243, 248
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-titles — 183-184
-jurisdiction — 393, 530-540
-insolvency — 536-540
-matrimonial causes — 535-536
-over government — 167-168
-vice admiralty — 532-535
-library — 589-594 (np)
-maiden sittings — 168
-master, early history and appointments — 567-570
-officers — 186, 562-573
-procedure — 414-416, 542-560
-rules — 198, 542-554, 570, 573, 727, 732, 743
-second criminal sessions — 126-127
-site — 575-587 (574 np, 580 np, 584 np, 588 np)
Surveys, early — 255(p)
System of colonisation — 17-18, 22

Tam O’Shanter (ship) — 798

Thomas, Robert — 124, 133, 751 (124 p, 133 np)

Thomas, William K. — 155 (np)

Thordon Park — 740 (np)

Thrupp, Leonard W. — 519

Tinline, George — 249, 310 (310 np)

Tolmer, Alexander — 576-577, 607-609, 685-686 (607 np)

Torrens, Robert — 24, 27, 31, 58, 59, 322 (24 n)

Torrens, Sir Robert R. — 171, 253-254, 268, 269, 311-312, 364, 607, 610, 626, 687, 721-722, 789-
793, 805 (805 n, 778 p)

Trials, first South Australian — 671

Trial by jury and jurors — 73, 548-549, 553-560, 599, 676, 680, 682, 736-737 (549 np)

Validating Act (generally) — 303, 304-305, 307, 344, 369-372, 374, 380, 388-390, 404, 407, 408-
409

Vice Admiralty Court and jurisdiction — 93-94, 95-96

Victor Harbor — 104

Ville de Bordeaux, incident and case — 607-609, 610, 611 (608 p)

Victoria Square — 187-188 585-586 (187 np, 406 np)

Wakefield, Daniel — 2, 58-60, 61 (58 n)
Wakefield, Edward G. — 2, 19, 29, 59, 61-62, 322, 324 (4 np)
Wallaroo — 392 (396 np)
Warburton, Peter E. — 596-597
Ward, Ebenezer — 745 (np)
Waterhouse, George M. — 286, 287, 309, 550, 641, 724 (286np)
Watts, Jane I. — 115 (np)
Way, Sir Samuel J. — 152, 477, 494, 498, 509, 511, 519, 525, 745, 793 (480 p)
Wearing, William A. — 2606, 380, 397, 426, 428, 433, 434, 436-437, 443-445, 451, 452, 513, 520,
002, 720, 746 (438 np)
-appointment as judge — 570
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Wellington (New Zealand) — 324-326 (p)

Westbury, Lord (Richard Bethel) — 153, 740 (153 n, 740 p)

Westminster Hall — 517 np)

Whaling and fisheries — 92-93, 95

Wigley, Henry R. — 87, 10, 156, 406-407, 539, 542, 673, 674, 680-681, 684, 685, 691-692, 700,
703, 727, 809 (87 n)

Wigs — see Legal costume

Wilde, Sitr Thomas — 351

Willunga — 400-401, 691 (402 np)

Wilkin, - 742

Wilson, Charles A. — 533, 569 (569 p)

Wilson, Thomas — 563, 569, 609-610, 613, 619, 652

Woodforde, Dr John — 155 (n)

Worthington, G — 691, 735

Wright, Dr Edward — 31, 84, 112 (31 n)

Wright, William — 94-95

Wyatt, William — 74

Young, Henry E.F. — 171, 175, 208, 546-547, 549-550, 591, 593, 614, 615, 691-694, 696, 699-701,

715,718 (175 np)
Younghusband, William — 535
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